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representative comes quickly to your 
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Let Remington Rand Fit Equipment to Your Needs 


EMINGTON Rand equipment embraces every 
need of your office. All the years of experience 
of all the affiliated companies of this great organi- 
zation go into the office devices and systems that 
Remington Rand brings to you. 
But you get far more than equipment when you 
call on Remington Rand. You get equipment fitted 
to your needs, by a company capable of assuming 


responsibility and guaranteeing results. One hundred 
and ten trained research engineers, fifteen thousand 
skilled workers in twenty-eight factories, four 
thousand sales representatives, are back of every 
responsibility the Remington Rand man assumes. 

Remington Rand service is available in your city, 
as near as your telephone. Remington Rand Busi- 
ness Service Inc., 374 Broadway, New York 


Library Bureau Filing and Indexing Service is an extremely important part of 
Remington Rand’s contribution to business. Years of experience, in thousands of busi- 
nesses of every description, are back of the work of every Library Bureau Service worker. 
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| Bill Abolishes Writs of Error in Federal Courts Association to be held in Seattle on July 25, 26 and 
N Tanuas | President Coolidge signed S. B. 27: Glenn J. Fairbrook, Chairman; Loren Grin 
: O 180] 1] ng writs of error my civil and stead, Vice-Chairman; Elmer E. Todd, Chairman 
riminal cases the Federal Courts and substi- Of Finance Committee; Charles H. Winders, Chair 
tutiner the method of appeal. This bill has ™@"2 of Transportation Committee; James H. 
een app 9 t in its present form, sev- Kane, Chairman o Entertainment Committee ; 
aeell ahaa ae aa Association, and William T. Laube, Chairman of Hotel and Conven 
the Committ urisprudence and Law Reform tion Facilities Committee ; Othilia G. C. Beals, 
| bee tees tadletent Gh 3s Galea Ko the meneure a of een Committee; Maurice R. Me 
yf genera erest it is here printed in full: Micken, _ Secretary ol _ Executive b OnBmETEee 5 
“Re it « at te the Seenke oct wee of Charles [. Donworth, Treasurer of Executive 
Renresentativ the United States of America Committee ; Ira sronson and Alfred Battle, Ex- 
in ( ongress é That the writ of error in Offtcio Members of Executive Committee 
\ cases, Civil al} is abolished. All relief _ : 
which heretofore could be obtained by writ of error 
shall hereafte ible by appeal Supplements to Canons of Professional Ethics 
| Section 2 ses where an appeal HAIRMAN CHARLES A. BOSTON has 
ms _ 5 mere © taken by — called a meeting of the Committee on Supple 
Ba ay cep z ee te oe . a record, ments to Canons of Professional Ethics to be held 
) and by filing the office of the clerk with whom in the City of New York, on Thursday, Friday and 
the orde s entered, a written notic€ = Saturday, March 29, 30 and 31. The Chairman 
to the — :' ellant appeals from the has secured an assignment of a room at the quar 
Bagment Fee eee hed pare therest. ters of the Association of the Bar of the City of 
No petitio1 pea! or allowance oF an appeal New York, 42 West 44th street, for those dates, 
shall be re led, |} r, That the review 
f judgme State rts of last resort shall be 
etitione ( the same form as 
now pt ( iw for writs of error to such 


Seattle Semi-Centennial Committee Appointed 


PRESID ) RONSON, of the 
Associatio1 is appointed the foll 


Committee to have charge of arrangements for 


Seattle Bar 


wing Execu- 


Bar 


Meeting of the American 
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and the coming meeting will be held there. The com 
mittee will hear all persons interested in the subject of 
supplements to the Canons of Professional Ethics who 
may attend the meeting and desire to present their 
views. These are invited to appear at 11 A. M 
March 29 


on 


Kansas Judicial Council Makes Report 
HE Kansas Judicial Council recently filed its 
first the 
further evidence of the value of such bodies as aids 


report with Governor. It furnishes 


to the improvement of the administration of justice 
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The report contains, among other things, a com- 
plete survey of the work done by Kansas District 
Courts for the year ending July 1, 1927. This shows, 
according to a statement given to the press by 
Mr. Charles L. Hunt, of Concordia, a member of 
the Council, that “while many cases are dismissed 
before trial by prosecuting officers, only 8 
percent of those actually facing trial escape judg 
ments of conviction. There were but 38 hung 
juries in nearly 3,000 criminal cases disposed of 
during the year ending July 1, 1927. The report 
does not include the many hundreds of convictions 
in Justice, police and city courts, from which no 
appeal was taken, as the Council has confined its 
efforts in the past five months to the business of 
district courts for the year mentioned.” 

The statement adds the further encouraging 
fact that “criminals are brought to trial much more 
promptly than was believed before the survey was 
made. Of these 26%4 per cent were brought to 
trial within ten days after the information was filed, 
19 per cent from ten to thirty days, 24 per cent be- 
tween thirty days and three months, 15 per cent 
within three to six months, and only 37 cases were 
pending over one year.” 

During the year under survey 2,765 divorce 
cases were tried and several hundred were dis- 
missed without trial. District courts disposed of 
nearly 10,000 civil cases, other than divorce, during 
this period. “More time was consumed in reaching 
trial in these cases,” the statement adds. “The 
survey shows trial of 3,207 within three months, 
but this number is accounted for by the large num- 
ber of suits to quiet title and mortgage foreclosures 
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which are infrequently contested, and disposed of 
at the first ensuing term of court. 1,320 cases had 
been pending from 3 to 6 months for disposal, over 
800 from 6 months to a year and over 500 had been 
pending over a year. Many of these trials were 
delayed on account of the filing of motions and 
demurrers which were not presented and decided 
as promptly as the Council thinks might have been 
575 were not filed within 30 days. The greate: 
number were disposed of the same day presented, 
but decisions in many were withheld from 10 days 
to a period of over 30 days. The Council has under 
consideration the recommendation of a court rule 
whereby courts may be more accessible to dispose 
of these preliminary procedural matters, and insure 
a more speedy trial on the merits. 

“Some of the present delay is attributal—so it 
is said—to there being but one judge in many large 
districts embracing several counties. Concerning 
this, the report says (referring especially to crim- 
inal cases): ‘We must be mindful of the fact that 
a period of perhaps three months elapsing between 
arrest and trial, is accounted for in many districts 
in Kansas because of the number of counties em- 
braced in the district and the time necessarily inter 
vening between terms of court in each county.’ 

“In making the survey of the district courts,” 
we are told, “the Council mailed out about 5,000 
open letters to judges, lawyers, newspapermen and 
other laymen, which embodied new court rules 
under consideration by the Council, and requested 
suggestions for improvement in the administration 
of justice. The rules are still under consideration, 


and none will be suggested until it becomes ap- 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 300 pages. Price $3.00 Postpaid 


CORPORATION SERVICE COMPANY 


Deleware Trust Building 900 Market St. Tel. Wikmington 132 
Wilmington, Delaware 




















1908 1928 


All Law Books of All Publishers 


We respectfully solicit your orders for the 
following three important publications, 
namely: 





United States Code Annotated, 


60 or more Volumes........... $200.00 
Cooley’s Briefs on Insurance, Sec 

ond Edition, 8 Volumes...... 75.00 
Reprint of the United States Su 

preme Court Reports, 271 Vol 

umes, bound in 28 Books.. 268.29 


Satisfactory terms can be arranged 





Due to our geographical location and the 
complete stock of general text books car- 
ried, we are especially qualified to serve 
Lawyers and Law Libraries in the Southern 
States. 


Your Correspondence Solicited 


THE HARRISON COMPANY 
Law Book Publishers 
ATLANTA 
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The Law of 


Territorial Waters 
and 


Maritime Jurisdiction 


The Nature and Extent of Civil and Criminal 
Jurisdiction in Marginal Seas 
as Evidenced by 


Decisions of National and International Courts, 
Statutes, Treaties, State Papers, Text Writers and 
General Principles of International Law, with 
Commentaries and a proposed Code 


By PHILIP C. JESSU?, LL.B., M.A. 


rmerly Assistant to the Solicitor, Department of State, Lecturer 

in International Law, Columbia University, Member of the 
Bar of the District of Columbia. 

With Analytical Index, Table of Cases and Selected Bibliography. 


Blue Cloth Binding, Price $9.00 
1927 


NEW REVISED EDITION 1924 


DONOVAN’S MODERN JURY TRIALS AND 
ADVOCATES 


Containing Condensed Cases, with 
SKETCHES AND SPEECHES OF AMERICAN ADVOCATES 
Illustrated with half-tone Portraits 


rHE ART OF WINNING CASES and manner of counsel de 
scribed with NOTES AND RULES OF PRACTICE 


By JUDGE JOSEPH W. DONOVAN 


The late Mr. Justice Stanley Matthew's argument with 
reference to Bible in the Schools. Page 473 


Price $7.50, Flexible Binding 


READ 


THE PROFESSIONAL IDEALS OF THE 
LAWYER 


A STUDY OF LEGAL ETHICS. 
By Henry Wynans Jessup, M.A., J.D. 


A text book for Law Students. A guide for wry — © Commit- 
tees. A help to Professors in Law Sch 
for the Practicing Attorney. 
With Analytical Index 


Price $5.00. Flexible Binding 
1925 





REVISED EDITION, 1924 


THE LAW—BUSINESS OR PROFESSION 
By Julius Henry Cohen, of the New York Bar 


WITH TABLE OF CASES, STATUTES, BIBLIOGRAPHY, 
AND VALUABLE APPENDICES 


For the practicing lawyer, the law student, the adviser to cor- 
porations, title companies, trust companies, trade associations, 
collection agencies, etc. 

For the layman who needs to know the function, the duty and 
the power of the lawyer. 


Price $4.50. Flexible Binding 


PUBLISHED BY 


G. A. Jennings Co., Inc. 


150 Nassau St. New York 
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The Disregard of 
The Corporate Fiction 


and 


Allied Corporate Problems 


BY 


I. MAURICE WORMSER 


A.B., LL.B., LL.D. 
Professor of Law, Fordham University School of Lau 





CONTENTS 
Disregard of the Corporate Fiction—When and Why. 
Piercing the Veil of Corporate Entity. 
Voting Rights and the Doctrine of Corporate Entity. 
Legal Status of Joint Stock Associations. 
Power of a Corporation to Acquire its Own Stock. 


Legality of Corporate Voting Trusts and Pooling Agreements. 
> e > a> a 


May the Courts Compel the Declaration of a Corporate Dividend? 





“Moreover, as I have said, it is a readable book, written in a delightful style. The chie 
attraction, however, to me is the inspiration and the push which come from the author's stat¢ 
ments regarding the vigor of the law to develop with the needs of the times. He looks forward 
not backward. Every lawyer and student should at least read the chapter on the “Disregard 
of the Corporate Fiction.” 

FREDERICK E. CRANE, 
Court of Appeals of New York 


“T know of no other law book which has so clearly and concisely treated of all branches of 
these problems as does Professor Wormser’s small but comprehensive work. Its reference to 
the cases will appeal to the profession and its clarity of statement ought to be recognized by lay 
readers who are interested in the subject matter. And is there any one engaged in busines 
who is not so interested ?” 

Russe_. BENEDICT, 
Formerly Justice N. Y. Supreme Court, 
Now Official Referee of Supreme Court, Second Judicial Department 





Price $2.50 postpaid 
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OBLIGATIONS OF THE BAR TO THE STATE AND 
THE PEOPLE 


Necessit f Safeguarding Sound Traditions and Standards of the Profession 
for Adoption of Methods of Selecting Judges Which Will Eliminate Political Influence 

Requirements for Admission and More Thorough Inquiry Into Char 

Bar Should Stand Behind Approved Plans for 


I 





ST Té¢ 
ct \pplicants Favored 
Improvement Ol 
By GENERAL JOUN | 
is : to the members of the Nebraska 
| tate Clatiol [ must confess to a feeling 
ikin t the nderer who, after visiting 
il Strang i nal eturned to the circle 
his 5 
It is gratifying to regard ourselves as 
reatures ot It serves as a refuge for those 
vho find ditt accounting for their deficiencies 
nd equ f those who have assumed the 
ole of st tabilit But from whatever stand 
ont ( ¢ ( e, there can be no 
ubt lo with shaping 
ins « 

S perience in illustration, if I 
ad followée mewhat further, 
| should p1 ive had the tinction of being an 
ictive men S or ot som ther bar association 
While neithe re diplon even from such a re- 

ywned inst I i the La | llege of the State 
niversity, 1 ertificate f admission to the bar 
yuld ma er, yet both combined might, with 
yme slig the imagination, be considered 
Ss giving 1 rivilege ot lressing you as breth 
el 
H I I | sume t Spe ik to you asa 
iwyel till regards the profession 
la resp with something of the 
iwe whi red in his imagination by two very 
le CO new as a boy. and 
vhose int much t ith arousing his ambi 
tion to ris r high pl n the esteem of the 
communit the same channe My very pro 
nounced eat essions of the dignity and honor ot 
the profess uw at once became indelible, when, 
upon admis to the bar, I subscribed to the oath as 
in officer of y to support the constitution of the 
United Stat I the constitution of the State of 
Nebras} lute la ittorney-at 
law acc est 
So it | seemed to me that a very grave 
responsibilit upon the shoulders of the legal 
professiot is is the view of people generally 
Set apart as trusted officials, the obligation of members 
f the b s that they should recognize the dig 
ity and wv the indiv il, whether he be mer- 
unt, f é inker o orer 1 endeavor to guide 
and protect the enjoyment of the inalienable 
nights guarat him through just and equal laws, 
istly ad ] 
Che f lawyers and jurists of high char- 
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Duty to Press 


Criminal Justice* 


PERSHING 


acter and integrity have gone tar to preserve the tradi 
Yet it must be con 
ta 
few pettifoggers and shysters, and the venal acts of a 


tions and ideals of the profession 


fessed that the sharp practices, and the trickery 


few dishonest judges have unfortunately operated to 
injure the standing of lawyers in general. The degrec 
of disrepute which the fraternity has suffered from 
these causes has varied at different times, and the fail 
ure of such delinquents to maintain correct standards 
has frequently been noted by writers through the ages 

In the Book of Judges we find it recorded that the 
men who sat on the bench were not only simple i 
their manners and dress, modest in their tastes, and free 
from avarice and ambition, but they were noble and 
magnanimous men who served without salary, feeling 
that whatever they did for the state and for the good ot 
the people, by whom they were usually chosen, wa: 
above all reward and could not be recompensed. They 
sought to deserve well of their country, rather than to 
Chis exalted patriotism was to some 
extent of a religious character. And yet, even among 
such men were found those not altogether without 


desire its riches 


With reference to lawyers, we find at the begin 
ning of the Christian Era an example of a certain kind 
whose counterpart of today can be readily 


recognized. You will recall the experience ou! 
Saviour had with the Scribe who, with show of selt 
mportance and a secret contempt for the Christ, under 


took to trip Him by asking a plausible question as t 
what he should do to attain eternal life. When Jesus 
said, ‘What is the law?” the Scribe was familiar with 
it, and repeated the injunction which ends with “Love 
thy neighbor as thyself.’”’ The Scribe then asked “Who 
; evidently attempting to suggest a 
limitation to the meaning of the word. Jesus answered 
by relating the parable of the Good Samaritan, and the 
lawyer was forced to give the correct reply to his own 
question. The lesson taught us by that parable is as 
applicable now as it was nineteen hundred years ago 
[he large proportion of our jurists of the present 
lay are high-minded, incorruptible patriots, like thos« 
f old, who toil for a pittance in the service of their 
country, proud of the honor, jealous of the dignity and 
respect which is their due. A smaller number, often 
selected by local political groups or party bosses, are 
too easily swayed by self-interest or prejudice. But it 
is unnecessary to discuss further these blots on the 
escutcheon of the legal fraternity. The national ba: 
association fully realizes the urgency of pressing for the 
adoption of such methods in the choice of judges as wil! 


i 


y neignpo! 


insure the elimination of political influence. No body 
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of men is better qualified to control the selection of 
candidates for the bench than the lawyers themselves. 
But if the members of the bar fail to strive for purity, 
that high standard which alone will inspire full con- 
fidence in the integrity of the bench is not likely to be 
attained. 

Still we have much, very much, to be proud of 
When we recall the long line of decisions handed down 
by our judges, beginning with the immortal John Mar- 
shall and embracing those both on the Federal and 
State bench who have followed after him, and when we 
realize that their opinions have interpreted for us the 
laws under which we live, we may well indulge the be 
lief that the examples of such men will help eventually 
to establish our judiciary on a plane where it will be 
without fear and without reproach. 

Yet I think we should go deeper and endeavor to 
improve the general qualifications of the bar from 
among whom the selection of judges is made. Stricter 
legal requirements, a more thorough inquiry into the 
character of applicants for admission, and a closer ex- 


amination regarding their conception of the obligations 
of the lawyer, are clearly indicated. The preparation 
of the lawyer, if he is to be of the greatest service to 
society, should extend beyond mere study to become a 
practitioner. He is called upon and expected to do 
many things beyond acting as technical expert on mat 
ters of litigation. He may and should assist in prevent 
ing resort to the courts by suggesting proper legal de 
vices in organization. He frequently acts as counsel in 
the formation of business policies not entirely legal in 
character. He is called upon to advise clients on ques- 
tions of a personal nature. As executives, legislators, 
commissioners, diplomats, and so on, lawyers become 
leaders in the political life of the state and nation. Bear- 
ing all these possibilities in mind, the inadequacy of the 
training now offered in our law schools is very evident. 

One reason why the profession is regarded as set 
apart by law as a group of sworn public servants is the 
general need of trained and trustworthy men to whom 
the citizen may entrust his affairs in order to obtain 
justice. If the bar is to maintain this elevated position 
and hold the confidence of the people, it must safeguard 
sound traditions and standards. After all, the highest 
reward that can come to any man is the approval of his 
acts by those who have the character, the ability, and 
the wisdom to appraise them, but whether law abiding 
or otherwise, no one is quicker to recognize justice and 
uprightness in the lawyer and the judge than the average 
American citizen. 

Probably the most severe criticism involving 
lawyers and judges is aimed at the frequent delays in 
the prosecution of persons charged with crime. If the 
offense is slightly out of the ordinary, the press carries 
red headlines, heralding accounts of the hunt for the 
criminal, possibly his arrest, then his incarceration and 
arraignment. The details of the selection of jurymen, 
supposedly ignorant of the case, and more than likely 
ignorant of everything else, are next given to the public. 
Then follow reports of the trial, as it proceeds, in 
cluding the examination of witnesses, usually before a 
packed courtroom, and the clash of lawyers over ques- 
tions of evidence often to the confusion of both judge 
and jury. All this has become a species of indoor sport 
that attracts the curious, the embryo criminal lawyer. 
and the maudlin sentimentalist, who would make a hero 
of the criminal. In the end perhaps delay is granted, 
or there is a mistrial, or the case i8 appealed, and often 
because of some technicality it is finally dismissed. All 
these things tend to bring justice into disrepute. The 


average man, unfamiliar with the law and legal pro- 
cedure, and likewise ignorant of technicalities and prece 
dents, blames both lawyers and courts and feels that 
some undue influence must have been used to forestall! 
justice. Thus the trial, instead of being a deterrent to 
the criminal, becomes by its endless delays an actual 
encouragement to lawlessness. 

Of course, most members of the bar deplore this 
state of things, and would like to see our faulty code ot 
proce dure revised Chief Justice Taft, in speaking Ol 
this subject recently, said: ‘‘We must not allow ow 
interest in criminals to go to the point of making ef 
fective prosecution of crime and its punishment subordi- 
nate to schemes for reform of criminals.” “We need 
legislation,” he said, “to secure prompter information 
or indictment or prompter trial to reduce as much as 
possible the opportunities for attorneys of convicted 
men to delay a review and final disposition of cases. 
We need legislation that shall render impossible new 
trials except for injustice in a trial.’”’” He remarked 
further, “We need legislation to enlarge the power of 
judges to guide the trial and to help the jury in under 
standing the evidence, and in reaching its conclusions 
yn the evidence. This means that the law should not 
prevent the charge of the jury from being enlightening 
and clarifying. It should obviate the camouflage that is 
»ften created in the courtroom by the skill and histrionic 
ability of the counsel. We must trust somebody in the 
supervision of the trial, and that somebody should be 
the judge. The procedure and rules of evidence should 
not be such that the lawyer can weave a web to trip the 
trial judge, which an upper court by reason of technical 
rules would have to set aside. Neither the English 
judges nor the judges of the Federal court are restricted 
in the aid which they can give the jury to enable it t 
understand the real issues and to weigh evidence in 
telligently. But judges are more restricted in other 
courts. The truth is that the American people in many 
States have distrusted the judges and preferred to let 
the juries wander about through a wilderness of evi- 
dence without judicial suggestion or guide and often 
to become subject to an unfair and perverted presenta 
tion by counsel of the evidence, leading to a defeat of 





justice.” 

Speaking of juries, he says: ‘“The method of selec- 
tion ought not to be such that counsel for the defend- 
ants by exclusion of worthy citizens from the panel can 
choose jurors of weak intelligence, of little experience 
ind subject to emotions easily aroused. Exemptions 
from jury service ought to be cut down and society 
ought to be able to secure a jury that approaches 
the issues with a sense of its obligation to enforce the 
law without fear or favor and with intelligence enough 
to learn from the judge what the law is and to weigh 
the evidence with reference to its violation.’ 

Here then is another obligation that falls particu- 
larly on the legal fraternity. The plain duty of the pro- 
fession is to follow this advice of the distinguished 
Chief Justice and wherever possible in their capacity as 
legislators, proceed to apply the necessary remedy in the 
premises. Behind them should stand the entire bar. 

It is said that the standard among lawyers is in a 
direct ratio to the average of good citizenship in the 
community. 

This points again to an obligation on the part of 
the legal profession. At present, the mental attitude of 
a large proportion of our people toward law is funda- 
mentally a serious obstacle in the way of an effective 
and efficient administration of justice. The people are 
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ax in their attitude toward the enforcement of law and 
order, partly due, no doubt, as has been pointed out, 
to the frequent miscarriage of justice. At any rate, 
there is generally a growing disregard of the obliga- 
tions of citizenship or else a failure on the part of the 
ite that they are responsible partners 
government. They forget or else they 
their responsibilities under the constt- 


people to appre 
in our syste m Oo! 
ire ignorant 
tution. 

In proportion to population we have forty times 
is many murders, for instance, as our northern neigh- 
ors, twenty times as many as Germany, and ten times 
as many as England, mainly because we do not enforce 
the laws. In 1925 the murder rate reached the appalling 
number of one to every 9,000 population, or about one- 
eighth as many murders in one year as we lost in battle 
World War. An actual reign of terror 
at frequent intervals in some part of the 
vhich neither rural districts nor thickly 
seem able to escape. The trouble is 
reless and listless attitude among our 


during the 
breaks out 
country from 
populated center: 
that there is a ca 


whole peopl rd both law and government. 
The crux is whole question that we have been 
discussing this evening lies in bringing both old and 


young to the full realization of their obligations as citi- 
Primarily the people in a government like ours 
are to ourse. But when we consider that 
over forty-four per cent of the children leave school as 
soon as the law permits them to work, that only a little 
over ten per ¢ graduate from high school, and that 
only one and four-tenths per cent graduate from col- 
that ignorance is largely the cause. 
least insofar as it concerns coming 
: can teach our citi- 


zens. 


blame, 


lege, it is evident 
The remedy, 


; 
generations, suggests itself. If we 


zens generally, beginning with the children, to under- 
stand that each one is a responsible element of this 
government, the standards of citizenship will be im- 
proved, the administration of justice will be less dif- 
ficult, and crime less prevalent. 

The bar as an organization is fully alive to its 
responsibilities in this regard. The American Bar 
Association has created a standing committee on citizen- 
ship, the Chairman of which, the Honorable F. Dumont 
Smith of Kansas, was one of your distinguished speak 
ers today. The Nebraska State Bar Association has 
appointed a similar committee. One of the important 
objectives aimed at is to have the Constitution of the 
United States, and the duties of citizenship, taught as 
a separate subject in all the schools of the nation. This 
effort of the bar should not be permitted to languish 
but should be followed up earnestly and persistently. 

Generally speaking, members of the bar have un 
usual opportunities to serve the country by helping to 
educate the people in their duties under our system of 
government. The lawyers’ role should not be limited to 
the narrow pursuit of his profession, but through daily 
contacts should embrace that larger field. 

To conclude, if the individual citizen does not come 
to let his voice be heard among his fellows, or does not 
come to give expression at the polls to his convictions as 
a loyal citizen, he is unworthy of his high estate. Mere 
perfunctory voting in response to appeals or to a pass- 
ing interest in public affairs is not sufficient. Votes cast 
without understanding and without thoughtful consid- 
eration are likely to be destructive. The unintelligent 
exercise of the right of suffrage is worse than none 
Good government can be assured only by the intelligent 
action of every patriotic citizen. 


DEPARTMENT OF CURRENT LEGISLATION 


Punishment for Crime—Continued 


By Josepn P. CHAMBERLAIN 


Specific Crimes 
new crimes under the sun of 


HERE are no 
criminal justice, | “XJ 
n occasionally crop up to urge the legis- 


but new expressions of origi- 


nal sin 
lature to act Fraud is ancient, but gasoline 
stations are new Apparently northwestern gas 


dealers have been applying the principle of “just as 
to their business dealings by labeling con- 
I names or other designations 

} 


ood” 
5 . 

tainers 
which are no 


with trade 
hose properly belonging to the fluid 
content. Oil companies and consumers faithful to 
a particular brand, were both deceived to their 
detriment. Of course suits for damages, injunctions 
and the whole broadside of the civil courts could 
be opened the offenders, but the legislature 
judged that the heavy guns of criminal justice must 
be brought into play, and in Washington, by chap- 


ter 222, they lained that it was a misdemeanor, 


and on second offense a gross misdemeanor, to de 
ceitfully mark barrels of gasoline or oil or to sell 
these volatile or lubricating liquids as of a quality 
or grade not in accord with the fact, or as made 
by another than their real manufacturers. In North 
Carolina, chapter 174 goes a step further but only 
applies the rule to lubricating oil. The Tarheel 
conscience is not satisfied with punishing silent 
fraud; it requires that a sign “No Brand” or the 
name of the brand dispensed be posted near the 
outlet of the container, and makes it a crime to 
substitute another oil unless the customer consents. 
Furthermore, for each offense against the act, the 
seller forfeits $100 to the manufacturer whose trade 
name he has taken in vain, to be gained by suit. 
The California statute already mentioned mak- 
ing it theft to defraud a person of his labor, is the 
most interesting case of a novel specific application 
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of criminal law on a ad ile, but two othei ing another of property, credit, or la 


instances will serve as, example ft the growimg ol the vaiue property shali be the lair market 


bulk of itemized crime. ‘The automobile, that great price, and of service, the contract p1 
accelerator of the le; itive machine, is chiefly the reasonable and going wage.” Stealing ers 





cause. North Carolina, chapter 61, punishes those services is thus put on the same footing as stealing 





who wilfully injure horses or mules or vehicles his property; in either case it is theft 


which they have hired, or who subrent them with in the same way corresponding with the 

out consent, or who trick the vner into giving eloniously acquired, unless a specia ishme 
them possession under contract of hire ut 1 is edicted. Such is the case where an auto: ile 
tending to pay. \g iin that gent ady, the l tole \ $5 pra theft ega ( 

law, is powerless if the defendant has no propert In the law of arson in severa t 
and the sterner action of het ter, the crimina change expressly includes in the crim ¢ 
law, will be needed to impose respect tor othe eling o1 p1 curing the telonious 


property on those perso! v] ive not the su rime in ane 
stance on which alone the c1 urts can act lllinoi 








Maryland, chapter 533, is of the same typ iblis ver the radi 
a little more detailed 10n acceptation shall te 

A useful device é ership of stole rie is dead, or impeat ( ( 
goods is the serial number w is being con virtue or reputati S 
monly stamped on manutactured articles lo p ts one who is alive er 
tect this evidence, it is becoming usual to punish €Xpose to public hatred, conte P 
altering or removing the numbet \utomobile an financial injury” shall be guilty ot inder and b¢ 

hned not over $100. Truth is, howe 1 sufficies 


pistol legislation embodying the principle is usual, ed 

and it is being extended defense. Another case of adjusting 

« . nN . ‘ ’ 1 - 

fornia, by chapter 324, applied it to a long t, advances in the application of science to ¢vel 
oe, be 1 4 ite 1s Maine chapte1 215 which m 

including radios, pianos, and va mm cleaners = eres sot eit 





the act prohibits buying, posse g or selling at ) use any radio receiving set whic ; 
ticles on which the numbet1 een altered vetween 200 or 550 meters wave 
removed, it will be of aid to t police in the causing interference with recept 

on receivers of stolen goo fences” which hi adio receiving set aa 

been begun, as a meal rt topping theft 1; Indiana, chaptet 138, create 5 a 

check 1s kept Oo! the nut el f articles u stock . 1D ery, ank rob ery, whic h P 
shipped to a dealer, notice cai e given if any P| ae Irom t¢ n ears to lite. 7 e s ejthe 
the articles are stolen, and then if one is found i1 in attempt 1 reak into a bank 

| lating a person to make him dil 


the possession ol . : , 
aank may be entered, or by injury thre 
how it reached him Evidently it was an advat eta . = Gavewes Pat ayes) 
ary ; person to render a theft from a _ ba easiel 
; aid Whether the robber succeeds or not, he is 
have a machine in one’s possession with a numbet sah COOSES OF BOX, ¢ ee 
tampered with, this advantage of the thiet ill be 
neutralized. It is interesting to notice that the 5 
, , ‘ . chapter 414, not act 
articles enumerated are those commonly sold a } ee , ? 
: , whenever it shall appear to ny court I re¢ 


j 
o 


tage to obliterate th 
1 4 
the same punishment. The general interest in 


perjury makes Wisconsin 





installment payments lt evidently be 

portant to the vendor that th mber be not : 

tered so that he can ea ily | wnersht re 

a particular article on which stallments are duc 

if he finds it in the possessio1 f another pet : : 

than the vendee. : 

Both Texas and Michigat oe the definiti 

of murder. Michigan in her Code provides that it 7 - 

is sufhcient to charge that defendant “did murdet A 

the deceased” so omitting the former requireme1 -_ 
é ( 





I 
that the “defendant did wilfully and with malice << nites nied: , 

: . ae dP = shall be as in other criminal cas 
aforethought kill and murder the deceased Texas, ; ices 
chapter 274, abolishes the crime of manslaughte Trials 
and sets up the single crime of murder, which is California and Michigan, in its ne Code 
the “voluntary” killing of a person Formerly (Criminal Procedure, No. 175, underta to lesse 


“malice aforethought” was an essential element of the danger of defeat of justice by te efe 
the crime. The idea of malice is brought in by re the indictment or information. ( | 
quiring the court in a case to define it and appl ter 613, makes the easit 
it “by appropriate ch irge to the tacts in the case,” vy nol mnger requirin té ‘ 


and must instruct the jury that unless it finds to be charged but 


malice, the punishment cannot be more than five was committed on 
years imprisonment Thus in the indictment or in simple statement 





formation, the prosecution nee l only ¢ harge volun ‘murdered ( 1) ¢ r 

tary murder, and the degree of the crime will be — set forth “i 

developed from the evidence he case under a er 610 
California, chay 619, s ihes its crime Michigan, t { 

lexicon by striking from it the word larceny, an ment. but allows t ‘ e 


by consolidating un ler the word “theft” what used 
] ] » me sAnlanttl ws 


to be larceny, embezzlemet 
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tri is the 
ice. Within 
he discret urt, 1 iestion asked of a 
leading 
indict 
yntain 


-ure 


an 


ed as a public rec 

1 with t ecutor’s stated reasons for urging 
dismissal. 7] rule applies in Minnesota, chap- 
] I ant is allowed to 
ffense than that 
hapter 327, the 
the 
chapter 
have 





urt record of 
tS tence. al t ilifornia, 


") n ft { pne the state « 


an 
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RIMI CONTINUED 6Y 


trial thus permitting the law to be settled on doubt 
ful points 
Juries 
The tendency to emphasize the right of the 
public is very evident in Michigan, No. 175, which 


+} 
t 


1@ State as many challenges as the defendant, 
apiece. Where there are joint defendants each 
has his five challenges and the state as many as al! 
lefendants together. This equality does not appl) 

the defendant may be sentenced to death o1 


gives 


hive 


yvnere 
life imprisonment, but his challenges in such cases 
luced from thirty to twenty, while the stat 
the fifteen to which it was always entitled 
o make a mistrial less likely, the same statute in 
creases the allowance for extra jurors from one to 
two so that a jury of fourteen is impaneled, all oi 
the case. If more than twelve remain 


are re 


Keeps 


whom hear 


ifter the charge of the court, then twelve are draw: 
by lot to find the verdict. New York, by chapter 
265, obviously desires to prevent the lengthening of 
rison term, perhaps with the mandatory sentence 
for recidivists in mind, from influencing the jury 


in deciding the facts, by requiring the court to stat 


to the jury that it must not consider the punish 
mel California by a new clause in chapter 601 
gives the court power to modify a judgment where 
the evidence shows that the defendant was guilty 


in degree than that charged but in 
without a new trial, and this power ex 
y appeal court. 
lifornia, chapter 634, the judge may read 
the Code on presumption of inno 
cence, thus the chance of error in his 
charge so far as this point is concerned. A defective 
special verdict is not a basis for a new trial, chapter 
602; the court must send the jury out to redeliberate 
and the trial or appellate court may modify the 
judgment if the facts show guilt of an offense of 
gree than that charged. Extending the 
function of a jury, Georgia, page 317, directs 
ity Courts in their verdicts in criminal 
cases involving misdemeanors to fix the punishment 
within the limits prescribed for misdemeanors, but 
a plea of guilty the judge shall fix the 


i 


a crime ess 


the section in 


avoiding 


' 
lesser ae 
usual 


juries in (4 





if there is 
punishment 


Aliens 


rhe states are urging on the federal immigration 
authorities in their duty of deporting criminals, by 
requiring state officials to give information to the 
proper Federal officers in respect to aliens who fall 
afoul of the law and bring up in state courts. The 
legislature of Maine adopted as the first chapter of 
its session laws for 1927, an order to the clerk of a 
court to inform the immigration authorities when 
ever an alien is convicted of any offense in his court 
| officers are also required to give a like 
notice whenever they find an alien in the institu- 
tion under their management. The lawmakers in 
Oregon, by chapter 266, do their best to get rid o 
undesirable aliens by the agency of the United 
They made it the duty of the official in 
charge of any state or county penal institution, to 
inquire into the nationality of every one of his 
prisoners. If he discovers any foreigners among 
them, he is charged to notify to the immigration 
officer of the district, the date, cause of conviction 
and length of term of that foreigner, and in addi 
tion hi onality, the date on which and port 
vhich States 
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If the immigration officer so requests, the clerk of 
the court in which the alien was convicted, must 
furnish to him without charge, a certified copy of 
the complaint, judgment and sentence and any 
other record pertaining to the case. 

The drive against the armed criminal is marked 
by sections in the pistol law of New Jersey, chapter 
321, Rhode Island, chapter 1052, and Oregon, chap- 
ter 266, expressly requiring that this step be taken 
in the case of persons convicted of offenses when 
armed with a deadly weapon. 

Laws of Pennsylvania, Florida and Georgia 

Since beginning publication of these articles on 
criminal law, the session laws of Pennsylvania, 
Florida and Georgia have become available. They 
contain a few noteworthy statutes in the criminal 
field. Pennsylvania by No. 270, authorizes all police 
officers, state and local, to take fingerprints and 
photographs of persons accused of crime or believed 
to be fugitives from justice. These identification 
marks are sent daily to the State Police headquar- 
ters for comparison with records on file there and 
the arresting officer notified of any criminal record 
revealed in a particular case. Extending the hunt 
so that it will be not state but nation wide is the 
object of a clause making it the duty of the state 
police to cooperate with other states. Confidence 
in fingerprint evidence appears in a section author- 
izing district attorneys to engage fingerprint experts 
for testimony at trials and to keep files of prints 
of all persons convicted. He must destroy prifits 
of persons acquitted. He may not take prints of 
persons accused of misdemeanor unless he believes 
them old offenders. Pennsylvania falls into line 
with the states which are shortening time of trial. 
No. 464 cuts the delay for criminal appeal from 
three months to forty-five days, and this is more 
significant since the parole was cut in 1925 from 
six to three months. 

Georgia, page 272, devises a new way of bring 
ing to the authorities evidence of a certain social 
crime, by making it the duty of the State Registrar 
of Vital Statistics to report to the attorney general 
the birth of a legitimate child of parents, one of 
whom is white, one colored. The attorney general 
must then initiate a prosecution of the parents 
under the statute which makes the parties to such 
a marriage, felons. This use of vital statistics is 
not of a nature to encourage reporting of such 
births; migration of expectant mothers to other 
states with less strict notions will probably result 
to the impairment of Cracker statistics. The ques- 
tion may also be raised whether a husband or wife 
in such a case can be forced to make a statement 
of race in the birth certificate, if that statement is to 
be at once used as the basis of a criminal action. 
Even if the declaration itself cannot be used in 
court, the attorney general must initiate an investi- 
gation, using it as a basis. The declaration fully 
establishes the crime, and, therefore, will go further 
than the statement in a bootlegger’s income tax 
return which the Supreme Court decided he must 
make against his plea of self-incrimination,? over 
ruling the decision of the Circuit Court of Appeals.* 

Florida illustrates many of the tendencies 
shown by the statutes referred to. Recidivists have 
a special measure of severity meted out to them by 





2. U. S. v. Sullivan, 47 S. C. R. 607, decided May 16, 1927 
3 Sullivan v. U. S., 15 Fed. 2nd Series, 809 


chapter 12022. Fourth offenders must be given life 
sentence, second offenders not less than the longest 
nor more than twice the longest term for the offense 
of which they are charged. The customary pro- 
vision appears that an offender may be sentenced 
as a recidivist either after or before his conviction 
for the principal erime, that is, he may be re- 
sentenced as a recidivist after his conviction and 
sentence as a first offender. Robbery while armed 
with a dangerous weapon, with the intent, if re- 
sisted, to kill or maim the person robbed, shall by 
chapter 12246, be punished by imprisonment “for 
a term of years or for life,” in the discretion oi 
the court. Formerly the maximum was twenty 
years. Probably a presumption of intent in case of 
robbery with a deadly weapon will follow in due 
course if Forida jurymen are not wiling to find 
intent when the robber points his pistol at the vic- 
tim. The tendency to equalize state and defendant 
in jury trials crops up in chapter 12067, which gives 
each defendant in a capital case ten peremptory 
challenges and the state ten for each defendant. In 
other felonies the figure is five, and in misde- 
meanors, three. Formerly the state had no increase 
in the number of challenges where there were sev- 
eral defendants tried jointly. Progress in prompt 
ness of trial of criminal cases should be gained by 
chapter 11975, which sets up in certain counties a 
court of crimes to have concurrent original juris- 
diction with the criminal court of record over mis- 
demeanor cases. 

Students of the problem of what is intoxication 
will be interested in chapter 11809. Before 1927 
driving an automobile “when intoxicated” was a 
misdemeanor, so permitting the courts to find 
whether in a particular case the accused fell within 
the broad scope of the word, which the Volstead 
act, it was hoped, would banish from the lexicon oi 
American law. The lawmakers evidently thought 
that judges and juries could not cope with the diffi- 
culty arising from the application of so wide a dis- 
cretion, and last year helped them out by striking 
out the expression “intoxicated” and substituting 
that the accused person must be “under the influ- 
ence of liquor to such an extent as to deprive him 
of the exercise of his normal faculties.” Arson, 
chapter 11812, is made more technical and inclusive, 
but the maximum term is lowered from life to 
twenty years. In a startling statute, chapter 12257, 
the legislature adopts the provisions of the opinion 
of the Supreme Court of the United States in case 
of Carroll v. United States, 267 U. S. 132, relating 
to Searches and Seizures of Vehicles carrying con- 
traband or illegal liquor, etc. 


Signed Articles 

As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 


attention. 
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A RETURN TO 


We Are We 
and This Shift Has Far 
ment and Science ot 


What Was Lost 


aw 


By It in Fields of Government 


STARE DECISIS 


Our Way Toward a Shift from Following Decisions to Following Principles 
Reaching and Important Consequences for Art cf Judicial Govern 
First Meaning of Stare Decisis—How Retreat Began and 


and Legal Scholarship- 


How to Regain Lost Ground* 


By 


Introduction 





HE pract f those who have preceded me at 

this post your tolerance as auditors seem to 

have fastened upon you the annual duty of 
listening, with such patience as you can command, to 
some remarl the president Thus entrenched, I 
speak. 

A study former presidential addresses discloses 
among many more important things, the interesting 
fact that the lot them is divided, Gallic fashion, into 
three parts; t uddresses which point with pride, 
those which with alarm, and those offering a 
certain salvat 

And future presidents of this ociation may well 
again and again point with pride to its accomplishment 
in the improve nt of legal education and the elevation 
of the quality f the bar. The progress made has been 
substantial. Repeated reviews of it cannot minimize 
its extent. The ire always a source of zeal for new 
effort and at 1 merited comfort when plans fail. 

President idresses which have viewed with 
alarm have been numerous and this for the encouraging 
reason that n s of the Association have been con- 
stantly restive under the short-comings they have found 
in law schor | law practice, an impatience with 
short-coming tivating such progress as we have 
already made e present faults in our work, cor- 
rected tomort vill be followed by those of another 
day considered equally grave. We may as confidently 
é xpect as we do earnestly hope that critics shall be with 
us, perennial as the poor 

Plans for improvement in legal education, varying 
widely in an n and utility, have been laid before 


you in president iddresses of the past. More are to 


The int ition of today 


come becomes the anachron- 
ism of tomorrow and the end is not yet. 

This part which you have given me the honor to 
play in this perforn ance seems to admit of no other 
lines. You are yomed to be praised, scolded, or ad- 
vised, world it end All this being so, it is not 
easy to find the fields of the mediate interests of 
this group unthreshed straw which promises much 
erain. Hence I venture to look a bit more widely. 

A numbe f current happenings show that some 
very fundament il legal may be in the 


isms of the law and its 
ion of legislation, the 
vement to restate the law, and re- 
legal education suggest at least 

1 otl things are merely 


the possibility that these and other 
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truly impres 
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the minor movements of parts of a whole army on the 
march. If so, it is worth while to neglect for a moment 
matters of tactics in legal education and to consider 
some phase of the broad strategy which may be shaping 
all of these movements seemingly so diverse. Let me 
anticipate criticism for attempting anything so ambitious 
by reminding you that it is at least the privilege though 
not the duty of any petty officer concerned with such 
prosy business as finding billets for a company to specu- 
late at times about the possible plans and purposes of 
headquarters. 

This Association of law teachers, students, and 
writers, as a group, occupies a position more potent in 
determining the future trend of legal thought than that 
of any other like number of persons in the country 
\s the teachers of future lawyers and judges, the 
potency of our present position, among the factors 
which can alter men’s thinking and action on legal 
matters, is outstanding. But it is as those who are 
training the law teachers of tomorrow that we are the 
responsible part of a circle most vicious in perpetuating 
and multiplying the vices in our present thinking or 
most beneficent in propagating its virtues. The long 
hoped for day when the better law schools should have 
their say in fixing the direction of the law’s advance is 
A misplaced modesty at the present time might 
easily conceal from us a part of the opportunity which 
this affords and much of the responsibility which it 
entails. 

[hat the law schools have come into this new estate 
is shown by many events. It will suffice to mention but 
There is an increased frequency of reference 
in judicial opinions to the treatises written by law 
teachers and to our law review literature. The per- 
sonnel chosen to draft our uniform state legislation and 
to formulate the law’s restatement together with the 
reception which both of these projects are receiving at 
the hands of the bench, the bar and the public, is most 
significant. Current progress in the effort to raise the 
standards for admission to the bar advances a project 
the law schools of this Association have long 
labored and marks an increasing acceptance of the 
ideals for which they have stood. These are not formal 
matters. They mark a change of substance in our 
relations to the profession and to the public and as yet 
we have no adequate measure of the extent and poten- 
tialities of this change. 


Thesis Stated 


Our part in shaping the future of legal scholarship 
thus recognized makes this an appropriate time and 
gathering to consider what seems to be a most profound 
change which has been slowly and imperceptibly creep- 


come. 
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ing into our treatment of probien ! Angio-Americal 
erits careful study 


law, a fundamental change whicl 
in order that we may recognize its presence, measure its 
extent, and judge its consequences. Let me anticipate 
my conclusions by asserting that we are well on our 
wav toward a shift from following decisions to follow 
ing so-called principles, from stare decisis to what | 
shall call stare dictis saying that this shift has far 
reaching and unfortunate conseque nce for both the art 
of judicial government and the science of law and by 
proposing a return toward the ancient doctrine of star 
dew ists, 
Stare Decisis Analyzed 
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Support for this position will be found by exam 
ing that doctrine. It asserts not one thing, but two 
For one thing, it asserts that prior decisions are to be 
followed, not disregarded. But it also asserts that we 
are to follow the prior decisions and not something 
else 


The First Meaning of the Doctrine 


ot the doctrine t stare décisi 


Most disc ussions 


have emphasized the first of these two assertions. I1 


those we are told of the ad intage disadvantage S 


of the doctrine 


1 
thy 


It has been pointed out how, on 


one hand, it makes the law applicabl future transac 
tions certain and the future decisions of judges pre 
dictable ; and again, how it gives us justice according t 
law and not according to the whims of men. On the 


other hand, it has been shown that to follow it gives us 


a measure of inflexibility in our law resisting changes 


needed to meet changing conditions We are all 
familiar with these and other broad implications of this 
branch of the doctrine and have onsidered the neces- 


sary choice between co flictit x advantages which its 


acceptance or rejection involves The vigor of this 
branch of the ancient doctrine has been weakened but 
little. Something in the cases is being followed Chis 
whole aspect ol the matter 1s 1 ntioned here only to be 
“et to one side 
The Second Meaning of the Doctrine 

The drift in our method ling with legal 
problems which is upon us and is the subject of this 
discussion, concerns more intimately the second brancl 
of the rule dealing with what it is in prior decisions 
which is to be followed t is to be carefully noted 
that, when stare decisis is hereinafter mentioned, only 
this branch of the doctrine is referred to. it is in this 
quarter that innovation has been at work and 1s carry 
ing us farther and farther toward treating this ancient 
doctrine as if it were s dictis instead of stare decis 

There seems to have been little critical study 
this phase of the doctrine t what it is in pri 
decisions which is to be followe eral statements 
that the decision is to be looked for, that dicta are of 
slight weight and offer no certain guide can be turned 
to at many places in the books at e familiar to all 
Students beginning their law stuc ire told these things 
in a general way and then are left t n apprenticeshy 
among the cases to discover larg« themselves thei 


fuller meaning. Yet this matter is the one most vital 
and difficult factor conditioning the soundness of their 
It is because the word decision may mean 


scholarship 
leave the 


anv one of manv things that it is perilous te 
matter thus unarticulate 


What Does a Case Decide? 
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ther case Now 1f that statement statement of 
another case which is as narrow and specific as the 
actual case before the court, it is easily recognized as 
dictum and given its proper weight as sucl In the 
second place the court may throw out a broader state 
ment, covering a whole group of cases. But so long a 
that statement does not cover the case before the court 


it is readily recognized as being not a decision, mucl 
less the decision of the case. It is dictum, 
and appraised But in the third place, a court may 
make a statement broad enough to dispose of the case 
in hand as well as to cover also a few o1 iny other 
states of fact Statements of this third sort may covet 
a number of fact situations ranging from one other 
legion. Such a statement is somet 
cision of the case. Thereby the whole ambiguity of 
that word is introduced and the whole difficulty pre 


imes called the dé 


sented 

If a more careful usage limits the word decision 
the action taken by the court in the spec ific case | efore, 
it, #. ¢., to the naked judgment or order entered, the 
difficulty is not met; it is merely shifted 
thus understood becomes useless for no decision in that 
limited sense can ever be followed. No identical cas¢ 


can arise All other cases will differ in some circun 


stance,—in time, if in no other, and most of them will 
have differences which are not trivial. D nin the 
sense meant in stare dectsis must, therefore, refer to 
proposition of law covering a group of fact situations 
of a group as a minimum, the fact situation f the 
instant case and at least one other 

To bring togethe into one class even this minimum 
»f two fact situations however similar the may be 


always has required and always will require’ an abstrac 


tion. If Paul and Peter are to be thought of together 
at all, they must both be apostles or be thought of a 
having some other attribute in common. Classificatior 
is abstraction \n element or elements common to th 


two fact situations put into one class must be drawn out 
rom each to become the content of the category 


he subject of the proposition ot law hi Is Thus 
lied to the two cases 
But such a grouping may include iltitudes 
N S t 


fact situations so long as a single attribute commot 
to them all can be found. Between these two extremes 
lies a gradation of groups of fact situations each witl 
its corresponding proposition of law, ranging from a 
grouping subtending but two situations to those « 

ering hosts of them. This series of groupings of fact 
situations gives us a parallel series of rresponding 


propositions of law, each more and more generalized 
is we recede farther and farther from the instant state 


yf facts and include more and more fact situations 

he successive groupings. It is a mounting and wide 

ng structure, each proposition including all that ha 

gone before and becoming more general by embracing 
new states of fact. For example, A’s father induces 
her not to marry B as she promised t On a hold 
Ing that the father is not liable to B for s kk ing, a 
gradation of widening propositions can be built, a vert 


few of which are 


} 


l Fathers are privileged to induce daughters t 
break promises to marry 

2. Parents are so privileged 

3. Parents are so privileged as t ot aughters 
ind sons 
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e so privileged as to promises t 
ire so privileged as to all promises 
' re nrivileced : all - S aa 
S are sO privileged as to all promuses 
upon the action taken by a court 
1 gradation of generalizations and this 
n the ray i 


pinion. Sometimes it is built 
ts by the court itself and at times, by 


writers, it is reared to those lofty 
solute an 7 the infinite 
gradation of propositions are we to 
say “This proposition is the decision 


e meaning of the doctrine of 
a proposition of law of this third 
broad that, as to any of the cases it 

ere dictum 


Question of Double Difficulty 


be difficult enough if it ended there. 
| the same apple can be thrown into 
ups of barrels according to its size, 
ilso there stretches up and away 

ase in the books, not one possible 
lening generalizations, but many 
shoot out from it, each pair enclos- 
lefinite number of these gradations of 
ler generalizations. For example, a 
ges contains a stipulation that it shall 
by the employee. A court holds that 
any way and that his assignee can 
for the wages regardless of the stipu- 
ling can serve as the apex of many 
ilizations At the base of one will be 
vation treating the claim as property 
alienability of property; at the base 

be an equally broad generalization hav- 
ractual stipulations opposed to public 
base of a third will be similarly wide 
idation of claims in 
Others could be enumerated and 
inalyzed. That is not needed, for 
least one case appearing in the case 
in one subject upon which securely 


me inverted pyramid of favorite 
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ld to seek the “doctrine” or “prin- 
ut which of its welter of stairs shall 
high up shall he go? Is there some 
which is ‘the decision of the 
ining of the mandate stare decisis? 
le difficulty Each precedent consid- 
each case studied by a student rests 
1d empty stadium. The angle 
ch that case is to be viewed in- 
a seat Which shall be chosen ? 
student can escape the fact that he 
vose. To realize vt wide the pos- 
icant the consequences of that choice 
to an understanding of stare decisis. 
here exists a coercion of some logic to 
either inevitable or beneficent, searches 
stare decisis in judicial govern- 
ness of scholarship in law. This 
insistent. It is one which should 
and faced squarely 
answer this question will be made 
ver is looked for, it will be well to 


wre 1 mf of necessity be a 





\ RETURN TO STARI 





DECISIS 


statement. There may be some gratuity in assuming 
that the answers to all questions are inevitably so. The 
answer to some questions, including this one, may be, 
not a statement, but an attitude, a matter not of affirma- 
tion but of method. If our attitude on this question be 
that of approximating the experimentalism of an earlier 
stare decisis, and if our method of dealing with cases 
be one of increasing objectivity and precision, such may 
well constitute a full answer for us in our work here 
and now, both as students and judges. It has been 
pointed out that one can embrace skeptical empiricism 
as a method of work without embracing it as a 
philosophy of life 
What Stare Decisis Once Meant 

But to support the assertion that there is a drift 
both marked and unfortunate away from the ancient 
doctrine of stare decisis, it is not needed at this time to 
attempt a full answer to the question as to the angle 
and distance of the view of a precedent. It is enough 
to find out from what angles and at what distances 
courts and students formerly viewed a precedent as 
compared with the angle and remoteness of our present 
points of view. 

In earlier English law there were many writs, each 
writ having many forms and each form being quite 
specific. Each would cover only a relatively few 
human situations and those so covered were relatively 
well defined. Recall such random examples as de 
homine replegiando, rationabilibus estoveriis, and parco 
fracto out of scores which could be mentioned. Con- 
trast such actions as these with that of trover in its 
later stages. The old actions divided and minutely sub- 
divided the transaction of life for legal treatment 
Speaking of the place occupied by trespass in a Regis 
ter of Writs belonging to the 14th century when the 
scheme of writs was about fully developed and re- 
quired some hundreds of large pages when later printed, 
Maitland says: “There has been (up to this time) 
no generalization; the imaginary defendant is charged 
in different precedents with every kind of unlawful 
force, with the breach of every imaginable boundary, 
with the asportation of all that is asportable, while the 
new well-known writs against the shoeing smith who 
lames the horse, the hirer who rides the horse to death, 
the unskilled surgeon, the careless innkeeper creep in 
slowly amid the writs which describe wilful and 
malicious mischief, how a cat was put into a dove-cote, 
how a rural dean was made to ride face to tail, and 
other ingenious sports.” 

Then, too, pleading was more discriminating. In 
earlier law there was a wealth of well differentiated 
pleas. Pleas to the jurisdiction, to the person, to the 
court, to the writ, to the action of the writ, and pleas 

bar, were each divided into many kinds, each kind 
covering some specific set of facts or question of law 
\s to pleas in bar, there was, for example, no omnibus 
general issue such as that which later developed in 
assumpsit, for example. The general issue in each 
action covered a limited number of fact situations 
enumerated in the old books. Special traverses were 
numerous and the learning as to special issues, i. ¢ 
pleas in confession and avoidance, constituted the larg- 
est part of ancient books on pleading. 

The result of both this great multitude of writs and 
this greater definiteness of pleading was much greater 
particularity and minuteness in the classification of hu- 
man transactions for legal treatment than prevailed 

Maitland, The History of The Register of Original Writ 


Ilarvard Law Review, 212, 225 (1889) 
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later. The judges were, by the particularity of the 
actions and the pleadings, brought and held closer to the 
actual transactions before them, whatever they may 
have said in their opinions. The result was that stare 
decisis meant something decidedly different at that time, 
being more specific and definite. It was operated in 
terms of abstractions no wider than the propositions of 
law covering the several classes of this more specific 
classification of human transactions. The abstractions 
were, therefore, relatively narrower. When principles 
were enunciated, though stated too broadly, they re- 
lated, and were applied, only to these narrow categories 
of fact situations. 

Then too stare decisis in actual operation meant 
something different at that time for the further reason 
that the phases of human life regulated in the King’s 
Courts were those of a simpler life and time. Judges 
and lawyers could then more nearly acquire an adequate 
understanding of those phases of life by merely grow- 
ing up and living in the society of the time. Transac 
tions were simpler and more nearly homogeneous 
Then, again, the courts of Westminster did not have 
cognizance of all phases of English life. Other tri- 
bunals and agencies were then operating. 

For yet another and most important reason, stare 
decisis operated in earlier times with greater effective 
ness. The abstractions made to correspond to the cate- 
gories into which the more definite procedure of the 
time had grouped the human transactions of that 
simpler economy were quite contemporary. Consid- 
ered absolutely many of them were old, but relatively 
they were recent. For great stretches of time there 
were few fundamental changes in the structure and 
operation of English domestic, industrial, and political 
life. Abstractions once made fitted longer. Corre- 
sponding rules of law asserting this or that about 
them, however abstract in phrasing, related, in actual 
operation, to fact situations to which they had not be- 
come alien. The resulting social control better fitted 
current needs. We in the field of law are far from 
having finished drawing all the implications of the 
fact that the last two hundred years have brought more 
changes in the circumstances of men living together 
than the previous two thousand years had done. 

For these reasons and others no doubt, the empir- 
icism of stare decisis proved a most effective and secure 
way of handling legal problems. What courts then 
did, as opposed to what they said, shaped itself to the 
life affected because the problems treated were less 
numerous and complex, their treatment of these legal 
problems was more particularistic, and their closer view 
of them was from the side on which men in life worked 
and worried with them. The method of stare decisis 
was preeminently empiric and so close and contem- 
porary was the point of view that it might well be called 
a radical empiricism. 


How the Retreat Began 


But fundamental changes ensued. The phases of 
life regulated by the Courts of Westminster were 
multiplied. A whole society began to stir. A tide of 
change set in. The business of living together became 
more and more complex as man’s activities became more 
and more diversified. There was the early rise of 
English trade with profound changes in rural living. 
There was later the Industrial Revolution. Problems 
of life requiring legal treatment multiplied in kind 
and complexity. 

How did the legal thought of the time try to meet 
this situation? Was it done by increasing the number 





of actions and by elaborating pleading, i. ¢., by im- 
proving the only machinery available for sorting and 
simplifying the situations of life for legal treatment? 
On the contrary, the number of actions became greatly 
reduced. Those retained were broadened to include 
both the situations covered by those abandoned and 
also a flood of wholly new situations. In addition, 
pleading lost much of its power to discriminate between 
differing fact situations. Some pleas were abandoned, 
others were broadened. The attempt to cope with the 
situation by thus dulling the tools for producing the 
discrimination necessary for intimacy of treatment is 
the over-towering fact in Anglo-American legal history 
of recent centuries. Take but one item in it. The 
debauching of the general issue in some of the most 
important actions, had many profound effects on the art 
of judicial government and the science of law. That 
Anglo-Saxon empiricism we know as stare decisis, 
which was evolved to deal with human problems as 
particulars, had thrust upon it the staggering task of 
dealing with them wholesale. Small wonder that judges 
and scholars have since gone off in search of help 
from strange and alien gods. 

Reduction in the number of actions and pleas and 
the broadening of those that remained, with no substi- 
tuting machinery of classification, resulted in wider and 
wider groupings of multiform states of fact. In order 
to subtend the hosts of fact situations thus fortuit- 
ously grouped into broader and broader classes, old 
abstractions had to be made more and more tenuous. 
The attempt to find new categories carved along lines 
other than procedural ones and calculated to bring the 
courts nearer in time and closer in detail to current life 
was slight and unsystematic. Instead, largely by fic- 
tions, old categories of facts were expanded to include 
diverse states of fact with the result that the very 
devices designed to bring and keep the courts close to 
the issues of life before them operated to remove them 
to positions more and more remote from the life which 
they regulated, with the result that they regulated it 
with an ever-decreasing feeling for its realities. 

This process of widening generalizations was car- 
ried farther than was dictated by the falling away of 
procedural distinctions. A wave of continental learn- 
ing swept over England, leaving a thick deposit of its 
obscurant abstractions, and much of it still remains. 
When the history of this period is fully written, we 
may find that the breakdown of procedure was partly an 
effect as well as a cause of this orgy of overgeneral- 
ization. 

While the law was thus grouping the transactions 
of life into larger and larger piles, held together by 
common attributes more and more accidental, life rolled 
on, always concrete, always specific, but becoming more 
and more diversified with ominous speed. 

The Movement in America 

In this country, the presence of the frontier kept 
life simple for a while and there was a breathing 
spell which ended near the middle of the last century. 
How did we then go about meeting the situation? We 
did not meet it. We, too, ran away from it. We, too, 
first tried broadening our forms of actions and our 
pleas. Finally in most states, we executed a grand 
strategic retreat by reducing all forms of action to one, 
by making the general issues all but universal, and by 
abandoning all pleadings subsequent tou the answer or 
the replication. Then abstraction and generalization 
ran riot. Courts and scholars began to talk less and 
less about what prior courts had actualiy done in order- 
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ing men’s affairs and more and more about the univer- 
sals they had promulgated. Great cargoes of conti- 
nental speculations were imported and thrown in to 
make the dikes of the old abstractions hold. A whole 
new breed of law books sprang up,—encyclopediz and 
corpora juris hastily made by stringing together judicial 
generalities usually innocuous and frequently inconsist- 
ent and by peppering them with cast citations either to 
the number recent minimum or with the abundance 
of an undiscriminated deluge. Lawyers began to buy 
these books, first sparingly, then by wholesale, and 
courts began to quote their weighty findings. 


Its Later Stages 


In other quarters the retreat has been more or- 
derly, but not less marked. The last quarter of the 19th 
century ushered in the university law school. In them 
a truly conscientious labor of excellent workmanship 
has been carried on patiently and persistently for the 
last forty or fifty years. During the first half of that 
period, there was a renewal of historical study. The 
old and recent cases were re-examined, not with a view, 
however, to finding new groupings of human trans- 

corresponding abstractions fitting 
nto current needs, but with a view to 


actions wit! 
more closel 


reconciling the welter of conflicts and exceptions which 
the mass of law displayed when looked at through 
the peepholes of the old points of view. The old ab- 
stractions were modified and, as was inevitable, greatly 
expanded 

The se half of that period has been devoted 
largely to the process of logical elaboration. Absolutes 
and universals begin to replace mere generalizations. 
Broad principles begin to spring from few cases. If 


ne case in point and that be in conflict 
with some implication of our favorite universals, it is 
wrong—wrong on principle This search becomes 
partly one for mere word patterns. Statements, if all 
inclusive so long as not self-contradictory, are enunci- 
ated as authoritative. This work in form and flavor is 
nearer to the work of continental theorists than that 
of the patient particularists who were our laws’ early 
judges and lars. The spirit of the common law 
may still reside in the day to day work of our judges 
who face realities as they decide cases, but it has all 
but departed the body of their opinions and the writing 


there be onl 


of scholars 
But life 


ways concrete 


been rolling on, always specific, al- 
nd in a broadening stream which, until 
it is charted, must seem like a flood It rolls on, finding 
new ways al 1 new and old obstructions, sometimes 
because of the law, often in spite of it. And it will 
keep on 
The Classificatory Function of Pleading 


No return to the ancient procedural machine is 
advocated he present classification of human situa- 
tions of procedural origin may be sufficiently detailed 
and recent t rve in handling those situations as law 
suits in matters of pleading and practice. The wide 
scope of trover may be no serious disadvantage to a 
pleader. It may be an advantage. But it is a grave 
error to assume that a classification adequate for that 
purpose is either detailed or recent enough for the 
treatment of substantive rights by even the judge much 
less the schol Confusion follows if we overlook 
the fact that actions and pleading have had, and still 


A RETURN TO STARE DECISIS 






have, in our law a classificatory function as well as 
a procedural one,’ and if we overlook the further fact 
that the requirements of their procedural function have 
made the product of their taxonomic function over 
generalized and obsolete and hence inadequate for cur- 
rent needs. 


What Was Lost by the Retreat 


But what has this general retreat in legal think- 
ing toward supergeneralized and outworn abstractions 
meant for the doctrine of stare decisis? It is just 
this retreat which I characterize as the shift from stare 
decisis towards stare dictis. Not that courts have 
ceased to be motivated dominantly by an intuition born 
of their experience and to respond to the stimulus 
of the facts in the concrete cases before them rather 
than to the stimulus of over-general and outworn 
abstractions in opinions and treatises. It is something 
to know that judges will continue to be men and that 
we shall always have some measure of that safeguard. 
But the effects of this shift, both on the art of judicial 
government and on legal science, are profound and 
unfortunate. 


Losses in the Field of Government 


The political virtues of stare decisis are difficult 
to exaggerate. It has two active qualities, one afford- 
ing us the counsel of experience ; the other, the latitude 
of trial and error. The first element of its strength 
and security is its unalterable refusal to indulge in 
broad speculation, and its untiring patience to keep 
attention pinned to the immediate problem in order 
that a wise solution for it may be found. It stoutly 
refuses to answer future questions, prudently awaiting 
the time when they enter the field of immediate vision 
and become issues of reality in order that to their sohu- 
tion may be brought the illumination which only im- 
mediacy affords and the judiciousness which reality 
alone can induce. It is indifferent to broad generaliza- 
tions or is made apprehensive by them. It accepts few 
generalizations, narrow or broad, until they have been 
transmuted into the wisdom of experience by experi- 
mentation. It uses generaliaztions to suggest and to 
orient that experimentation but not to replace it. The 
second element in the strength and security of stare 
decisis is but another aspect of the constant imme- 
diacy of its ends. It leads us forward over untried 
ground, a step at a time, no step being taken until it 
is judged wise, and the stages of its advance are so 
short that the direction of march can be quickly shifted 
as experience dictates. 

This tremendous political significance of stare 
decisis in the art of judicial government should not be 
overlooked and it should be seen as but one aspect of 
the political empiricism of English speaking peoples 
The grace to drudge away on today’s problem and the 
refusal to foreclose tomorrow’s issues run all through 
our political endeavors. This sagacious opportunism 
in government has reared many of our most valuable 
institutions. In English statesmanship and diplomacy 
it made the British Empire and still holds together that 
structure which seems fragile only to those who do 
not know how it was wrought. It built the English 
Constitution and has shaped the evolving parts of our 
own. It abides in the very genius of our people and 


8. To distribute transactions under the headings assumpsit, tres- 
pass detinue and replevin may be adequate for procedural purposes but 
it is inadequate as a classification of substantive law 











Sie ee 


a 


— 





76 AMERICAN Bar ASSOCIATION JOURNAL 















is our most important contribution to the art of mod 
ern government.* 

Of all those political fabrics which Anglo-Saxon 
opportunism has woven, that, threaded together by stare 
decisis into our common law, shows richest with the 
work of patience and fine skill. Its methods can be 
improved, but we shall find no craftsmanship more 
worthy. A better informed public might well inquire, 
“Who are these innovators among us so active even 
further to undermine that time-tried and priceless 
institution ?” 

Losses in the Field of Legal Scholarship 


The gradual and widespread drift away from the 
rigorous kind of work necessitated by the particularity 
and realism of stare decisis in its earlier application 
has had unfortunate consequences in the field of schol- 
arship as well as in courts of justice. Scholarship 
has been drifting into a way of dealing with fact 
situations collected wholesale into groupings becom 
ing more and more antiquated by the shift in the 
patterns of life. This drift has changed the very 
fiber of our work. 

Of course, complete particularity in our treatment 
of legal problems is not possible. If states of fact 
are not grouped at all, no decision can be followed 
since no two cases are identical. Some abstraction and 
generalization is unavoidable if stare decisis is to 
operate so as to make law certain and impersonal. 
Some distance from the case in hand to give some per- 
spective of view is unavoidable, and considerable dis- 
tance is desirable. If we are to see and to judge the 
play, others must carry the ball. The shift from stare 
decisis has not been from absolute particularity to ab- 
solute generality but from greater particularity to 
greater generality. But the difference, though one 
of degree, has been great enough to alter the very 
texture of our work even though the outlines of its 
design seem still unchanged. Moreover, perfect mod- 
ernity in the laws’ treatment of life’s problems is not 
desirable were it possible. This factor concerns not 
the distance, but the angle of our view of those prob 
lems. That angle should not shift with each move of 
the play. Unless the common law is to be capricious, 
it must lag a bit. It must lag enough for the fitful 
actions of men to disclose trends of customary practice. 

But all this granted, there has been such a shift 
in our work on cases from particularity to generality 
of treatment and such a shift of life from the grooves 
of our present long-standing abstractions, that our 
scholarship becomes loose and unreal. No longer co- 
erced to think in exact procedural moulds, and few 
substitute devices to compel particularity in thinking 
having been set up, our minds are free to wander. 
The former discipline of a more rigorous stare dectsts 
is replaced by the current license of stare dictis. Our 
categories of thought have become unreal by life hav- 
ing left them behind and no alert sense of actuality 
checks our reveries in theory 

The effect of these two things is to cause most 
of our students to remain intellectual infants with 
toothless gums too soft except for munching elastic 
generalities with sophomoric serenity. The law’s pres- 
ent classification of human activities, compels us to 
sit in places where life’s game is no longer played. 
In pondering many of our long prized abstractions, we 
study dead bodies from which the life we would know 


has departed. When the unreality of it all is sensed, 
‘ This does not, of urse arry ar mplication that 
is no need for forethought in the scheme f thine 





that reality is sought elsewhere. Generalized abstrac- 
tions are called “principles” and these are endowed 
with a reality of their own. Generalized statements, 
when broad enough and old enough, transcend the 
world of time, place, and circumstance to dwell in 
realms of universal reality. 

We use much of our scholarly resources to erect 
on sands thus doubly uncertain ambitious structures 
of pure reason expecting them to house all the activities 
of the whole work-a-day world, and then we seek to 
hold them together by the bare strength of combined 
professional authority. 

If such be a science of law, it is unique. Law 
purports to be not a pure science, but an applied 
science. All other applied sciences have both a rational 
and an empirical branch. The work of observing and 
testing reality goes hand in hand with that of elabo- 
rating theory and explanation. Law approximates the 
unearthy perfection of pure reason. The products of 
a legal science which neglects its empirical branch share 
some of the futility of the findings of a cloistered biolo 
gist whose mind ponders only such specimens 
may chance to bring in. 

Those are but some of the losses strewing the fiel 
of legal scholarship in the wake of the retreat fron 
stare decisis toward stare dictis. 





Evidence of these Losses 

So severe an estimate may well be challenged ; but 
what is some of the evidence? We are often told tl 
because of the overwhelming multiplication an 
flict of cases, authoritative generalization must replace 
individualized treatment of cases. In the first place, it 
should be well marked and most soberly considered 
that this judgment is made when only pennies have 
ever been spent by any of our universities on particu 
larized or objective research in law. In the second 
place, a science of law cannot be built on 
tation. Like geology, its rational branch must rest on 
testing by observation I 


experimen 


If our main business as legal 
scientists 1s to predict the behavior of courts in 
future cases, then, when we complain that there are 


too many cases—cases of observed judicial behavior 






we take the position of a geologist comp 
too many observations of the earth’s crust are being 
made. In the third place, there would be no con 
flicts among the cases if they were not grouped at al 
under any generalizations. This suggests the possibility 
that, as to many of the exceptions and conflicts of 
which we complain, the difficulty may be with | 
our classification and not with the results actually) 
reached by the courts. That classification being based 
on abstractions which changes in life have made ob 
solete, it would not be surprising if we should find that 
judges, responding to the needs of current life, had 
frequently departed from the confines of that classi 
fication though still stating and justifying their results 
in terms of it. 

We have been drifting from observation of judi 
cial action to an excess of concern about judicial 
utterances. More and more we have | 


parts ot! 


been taking ab- 
stractions of the past——many going back to medieval 
scholasticism—and tracing them down, not through 
the holdings of the cases, but through the opinions to 
see how they have fared in those essays of rationali- 
zation. There has been little but lip service to the dis 
cipline of seeking the exact holdings of cases, as op 
posed to their generalized pronouncements, except 
vhen the cases happen to lie near the rim of some 
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JOHN F. DILLON: FOURTEENTH PRESIDENT 
OF ASSOCIATION 


By Harry Hupparp 
ember of the New York Bar 


OHN |] ST DILLON was born in North- Indian Commissioner, and in his later yeais lived 
ampt tgomery County, New York, De- in Washington, where I often had the pleasure of 
cembe1 1831, son of Thomas and Rosannah calling on him with Judge Dillon. 
Dillon. H ther and family went west in 1838 The Dillon boy studied medicine in the office 
settlements e West in those days of no rail- of Dr. Barrows of Davenport, graduated from the 
ads and fe wagol College of Physicians 
or ‘ and Surgeons of Dav- 
enport, a Medical De- 
partment of lowa Uni- 
versity, became a 
physician and practiced 
medicine a short time 
at Farmington, lowa. 
If it had not been 
for ‘two seemingly 
minor facts Doctor 
Dillon might have con 
tinued to practice med- 
icine all his life and the 
bench and bar might 
have never known his 
judicial and law work. 
There were then not 
only few railroads, but 
few good wagon roads. 
So a doctor, to attend 
his patients, must 
needs ride horseback 
over muddy or sandy 
roads unfit for car- 
riages. By some acci- 
dent Doctor Dillon had 
a slight hernia which 
made it unsafe or un- 
wise for him to ride 
horseback. Nothing 
daunted by this slight 
misfortune (which he 
often mentioned among 
his intimate friends as 
the reason for giving 
10 rive! er al ——oo up the practice of med- 
cg Mg ic ge are JOHN FORREST DILLON ae) Ree Sane 
t] i n up : resolved to study law. 
Miss ntend- While the study of 
to ¢ up North on that river Hiram medicine might seemingly have been a waste ol 
Price’s ste made a stop at Davenport. Unload-_ time, I have often thought it was really a gain, and 
ing and | g a steamer was then a matter oi that it enabled him so to order his life as to live 
time and tl e and his family had an opportunity and work in health and vigor to his ripe old age. 
to look about Davenport. They liked the looks Doctor Dillon began his study of law at Farm- 
f the place a eople so well that they had their ington in his own medical office, by reading Black 
1ousehold ¢ and store goods unloaded and _ stone’s Commentaries, loaned him by Mr. Howe, a 
settled ther lawyer friend. He continued his studies alone with 
The lit Dillon boy of course was down at no law school, and no teacher, and was admitted 
the river front to see the steamer arrive, an event to the bar in 1852. 
of no littl rtance n the family of Hiram In 1852 lawyer Dillon was elected prosecuting 
Price was ttle flaxen-haired girl, who got off the attorney, and in 1858 he began his judicial career 
and was the first meeting by becoming Judge of the Seventh Judicial District 
Millon with this little of Iowa. He was elected in 1862 for a second term 
came his wife. but before the end of the term he was elected Justice 
Hiram | grew with the State, acquired a of the Supreme Court of Iowa for six years, and 
we e last two vears of the term he was Chief 
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Justice. He was re-elected to the State Supreme 
Bench in 1869; but in December, 1869, he was ap- 
pointed by President Grant United States Circuit 
Judge for the Eighth Circuit, under Act of Con- 
gress of April 10, 1869, (16 Stat. 44), which created 
the offices and provided for the appointment of 
Circuit Judges. Down to that date, and even for 
some time afterwards, when the Justices of the 
Supreme Court of the United States were not as 
busy as now, they used to make their iter (which 
probably had its origin in the old iter of the King’s 
Bench in England), sitting in the various United 
States District Courts. 

In order to keep our narrative somewhat in 
chronological order we will interrupt the story of 
Judge Dillon’s judicial services, which lasted for 
about twenty-one years, 1858-1879, uninterruptedly, 
to mention what Judge Dillon himself justly re- 
garded as one of his greatest services to the nation 
and to his profession, his work on Municipal Cor- 
porations. 

About the year 1866 Judge Dillon began the 
writing of the first edition of Dillon on Municipal 
Corporations, doing this work in the private 
library of his friend, Judge Grant, in Davenport. 
How Judge Dillon gathered the material for this 
great work is best told in his own words in his 
address at the dedication of the Free Public Library 
in Davenport in 1904; 

“Without the aid of stenographer or typewriter, 
and with no previous American treatise to guide 
me, I began an examination, one by one, of some 
thousands of the law reports, commencing with 
Volume 1 of the State of Maine, and continuing 
through successive reports of that State to date. In 
like manner the reports of every one of the States 
and of the Federal and English Courts were ex- 
amined, occupying all my available time for about 
six years. The result of this research I have never 
had occasion to regret. The book was successful, 
and it has profoundly affected my whole profes 
sional career.” 

The work has had five editions, 1872, 1873, 
1881, 1890 and 1911, all by Judge Dillon himself, 
with aid in the later editions in looking up the cases 
The first edition was dedicated to Mr. Justice 
Samuel F. Miller, Judge Dillon’s early and faithful 
friend of many years, and the last edition was fit- 
tingly dedicated to the whole American Bar Asso 
ciation. It would be idle for me to say more of 
this great work which lawyers know so well 

The Eighth Circuit, when Judge Dillon became 
Circuit Judge in 1869, consisted of the States of 
Minnesota, Iowa, Missouri, Arkansas, Kansas and 
Nebraska, states big in area but small then in popu 
lation. The cases, few at first, grew to ten times 
the number during the ten years Judge Dillon was 
on the Circuit Bench. They included all sorts of 
questions. Litigants sought more and more to 
bring important cases into the United States 
Courts. Judge Dillon found it desirable to write a 
book on Removal of Causes (1875) to help lawyers 
seeking to remove cases from State to Federal 
Courts. 

In 1871 Judge Dillon began the United States 
Circuit Court Reports which bear his name, 5 vol- 
umes, cases 1870-1879. A glance through these re- 
ports shows the great variety of law questions in 
volved in the cases. 

The travel, in holding court in these six states, 








great in distances, brought Judge Dillon into con- 
tact with the leading lawyers in these states, and 
also the pioneer railroad builders there. These as- 
sociations were kept alive all through Judge Dil- 
lon’s life by frequent meetings of these prominent 
men in New York and Washington. The Union 
Pacific and Central Pacific railroads were built 
1865-1869, right after the Civil War, in order to 
bind the Pacific States close to the Union. (How 
far off they were only shortly before the war one 
can readily understand if he reads that famous book 
on California of 1836-1838—Dana’s “Two Years 
Before the Mast’). 

In 1879 Columbia University Law School, New 
York City, called Judge Dillon to be Professor of 
Real Estate and Equity Jurisprudence, and “after 
a painful struggle of more than two months,” he 
consented to accept. So he resigned as United 
States Circuit Judge, and on September 1, 1879, 
terminated a continuous judicial career of about 
twenty-one years. 

Also, about the same time Judge Dillon was 
invited to become General Solicitor of the Union 
Pacific Railroad Company. Sidney Dillon, uncle 
of Judge Dillon, was one of the builders of the 
Union Pacific, and later its President. Shortly after 
Judge Dillon’s arrival in New York he had the 
work of consolidating this Union Pacific with the 
Kansas Pacific and Denver Pacific, thus forming 
the Union Pacific Railway Company, which was 
foreclosed when the present Union Pacific came 
into existence in the later nineties. 

Judge Dillon continued as Professor at Colum 
bia for about three years until the calls for his 
services as lawyer were so important that he con 
cluded to devote his entire time to the practice of 
the law. He was well equipped for his new work, 
and his years thereafter in the practice of the law 
were full of services to his fellowmen. For many 
years he argued more cases in the Supreme Court 
of the United States than any other lawyer. His 
twenty-one years as judge, ten years of them as 
United States Circuit Judge, had given him a train 
ing in Federal Jurisprudence not had by many 
lawyers who appeared in the Supreme Court. He 
knew the “record” in his case, whether it contained 
a Federal Question, and what that question was, 
and presented “the case” fully to the Court. It was 
characteristic of him that in presenting cases in 
the Supreme Court he spent most of his allotted 
time in stating the case fully and very little time in 
arguing the law of the case. 

Judge Dillon was counsel for many years for 
the Union Pacific Railway Company, the Missouri 
Pacific Railway Company, the Western Union Tele 
graph Company, the Manhattan Railway Company, 
and for other corporations. In the practice of law 
Judge Dillon never tied himself to any corporation 
or individual exclusively, but controlled his own 
time. He was thus free to render important serv 
ices to other clients and to the public. 

In his adopted city of New York Judge Dillon 
helped in the very important work of acquiring the 
New Parks, as then called, i.e., Bronx, Pelham Bay 
and Van Cortlandt Parks. Also, he was a member 
of the Commission which drafted the new charter, 
adding Brooklyn, Long Island City and other 
municipalities, and creating the greater city of New 
York as it now exists. He was consulted at other 
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times by N York City officers and their at- 
torneys in im tant matters the city. 

Other lawyer ame i ill over the country 
to consult Judge D 1, in corporation law, munici- 
al bond in important litigation. In 
municipal | iw it is not too much to say that 
he had a ve tant pa making that law as 
t exists tests as to legality of municipal 
onds used very numerous in the courts, and 
he vere any them by Judge Dil- 

until t \ place 1 a solid foundation. 

rips 1 Vashington for cases before the Su- 
yreme ( é equent, and it was one of the 
great pleasure t his life to meet there his lawyer 
friends { We the Supreme Court Room, 
n Wort the Arlington and elsewhere in 
he city. 

Judge was President of the American 
Bar Ass« n 1891-2 

In 1891-2 Judge Dillon delivered thirteen lec- 
tures at Yal v School, in the William L. Storrs 
Lectures! 1894, he printed these lectures 
na V ed “Laws and Jurisprudence of 
England a1 erica,’ and dedicated them to his 
wife, “A, P ”, who was the little flaxen-haired 
cirl who la ith her parents from the steamer 


} In ( Historical Quar- 

terly,” in the and July numbers, 1909, is a Life 
of Judge Dillo y Hon. Edward H. Stiles, who 
was Reporter the Supreme Court of lowa when 
Judge Dillo: is on that bench 

Judge Dillon passed on peacefully in New 
York, May 5 l 14, after a life filled full of good 
works and u ual services to | fellow men. 

Judge Dillon was a great lawyer. He had most 

} unusual strength bod) brain to endure 
mental work a long period at a time and for 
long years He had another requisite, infinite 
patience to take plenty of time to learn the facts 
and to study particular matter before him and 
the law ap] le to it He had also that other 
qualificatior solute honesty of mind. No man 

/ could come t ge Dillon get him to do things 
contrary t oht Men consulted him to learn 
the truth of t matter and the law, and never to 
persuade ) do crooked things for them. 
I never kne é | him doing a thing mean 
or dishonoral n the least degree After Judge 
Dillon’s deat Hiram wrote me that while 

' he thought father as a great judge and a 
great lawy¢ ught of him more as a goo 

in. All w ew him shared that opinion. 

In tl iat Judge Dillon practiced law 
le acquirt petence He did not, however, 
charge ex ees. 1} f several instances 
where clients insisted on doubling the fees he had 

} hamed at 1 of the se ices He never, so far 
is I knew ted t ike money, not even if, 
is a lawyé knew facts which might have been 
useful in lation 

Judge Dillon was a lawyer, first, last and all 
the time His whole life was devoted to the law. 
He had a sense of justice and right such as few 

, men have} and he permitted nothing to interfere 


with performance of 
Judge Di 


duty. 


was, also, a companionable man. 


All his fries loved him, and he loved them. He 
liked to be the He liked travel, and did a 
rreat deal sidering the busy life he led. He 





was very fond of books (not bindings, but books 
themselves), and in his big library at Far Hills, 
New Jersey, he had a great collection of them— 
general works, not law books, where he liked to 
browse and where he spent happy years in company 
with his family and good friends. He wanted a big 
library, and probably he had cherished that ambi- 
tion ever since he spent those six years! of hard 
work in that private library of Judge Grant of 
Davenport. 

Judge Dillon still lives and will continue to 
live in the hearts of those who knew him as a 
lawyer unusually able and faithful to the best tradi- 
tions of the profession, a just judge, beyond re- 
proach and beyond suspicion, and an upright, lov- 
able man and friend; and some who knew him best 
find their words inadequate to describe him and to 
express their admiration and love for him. 


American Bar Association Committee 
on Commerce 


Annual Meeting to be held in the Building of the 
Chamber of Commerce of the State of New York, 
65 Liberty Street, New York City, 
Tuesday, Wednesday and Thursday, 

March 20, 21 and 22, 1928. 


Agenda 
Tuesday, March 20, 1928. 


10:00A.M. 1. Suggestions of— 


(a) New business. 

(b) Other subjects. 
A Bill providing for damages in 
collision cases on navigable waters 
of the United States where more 
than one vessel is at fault. 
3. A Bill relating to bills of lading 
for carriage of goods by sea. 
Revision of calendar to provide for 
13 months instead of 12. 
5. Amendments to Federal Arbitra- 

tion Law. 


11:00A.M. 2. 


2:00 P.M. 4. 


Wednesday, March 21, 1928. 


1. Amendments to the United States 
Anti-Trust Laws. 

2. Senate Bill No. 2792, 69th Con- 
gress, known as United States 
Contract and Sales Bill. 

Bill relating to the settlement of 
Industrial Disputes to be enacted 
by the United States Congress. 


LODO A 


ad 
— 


200 P.M. 3. 


Thursday, March 22, 1928. 


1. Bill relating to motor vehicles 
used in interstate commerce and 
upon highways receiving United 
States aid. 

2. Instruments relating to interstate 

and foreign negotiable paper, fire 

insurance policies and warehouse 
receipts. 

Executive Session. 


10:00 A. M. 


— 


11:000A.M. 3. 


















































COMMONWEALTH OF KENTUCKY VS. ABRAHAM 


LINCOLN 


Evidence Recently Uncovered of Only Instance in His Life When Lincoln Was Charged with 


a Penal Offense—‘Squire” Pate Carefully Consults Laws of Kentucky and 
Completely Vindicates Young Defendant 


By WILLIAM 


H. TowNSEND 


Member of the Lexington, Kentucky, Ba 


URING the fall and winter of 1826, Abraham 
D Lincoln worked on a ferryboat near Posey’s 

Landing, at the mouth of Anderson Creek and 
the Ohio River, in Spencer County, Indiana. His em- 
ployer was James Taylor, and his wages were six dol 
lars a month and board. River traffic in those days was 
at its height. The broad surface of the Ohio carried a 
constant stream of travel—flatboats, loaded with pork 
and corn, that followed the gentle current toward the 
Mississippi; passenger steamboats sturdidly plough 
ing upstream to Louisville and Cincinnati ; home-seek 
ers with families and household goods on their way to 
the frontiers of the North and West. The new job 
was a fascinating experience to the young ferryman of 
seventeen, as he mingled with types of humanity more 
varied than the backwoods had ever produced. 

The early spring of 1827 found him at home again, 
sixteen miles north of the Ohio River near Gentryville, 
with his cousin Dennis Hanks, who had been reared 
with Lincoln and was his most intimate boyhood com 
panion. A glimpse of that association is contained in a 
characteristic letter from Dennis Hanks to William H. 
Herndon, who, after Lincoln’s death, wrote to Dennis 
for biographical data on Lincoln’s Indiana years. This 
letter, spelling and all, is an exact copy of the original 
now in the Herndon papers : 

“December 24, 1865. 
“Friend William 

you speak of my Letters written with a pencil. the 
Reason of this was my Ink was froze 

part first. we ust to play 4 Corner Bull pen and 
what we cald cat. I No that you No what it is and 
throwing a mall over our Sholders Backwards, hopping 
and half hamen, Resling and so on 

2nd what Religious Songs. The only Song Book 
was Dupees old Song Book. I Recollect Very well 2 
songs that we ust to Sing, that was 

‘O, when shall I see jesus and Rain with him 
aBove.’ the next was ‘How teageous and tasteless the 
hour when jesus No Longer I see.’ 

I have tried to find one of these Books But can’t 
find it. it was a Book used by the old predestinarian 
Baptists in 1820. this is my Recollection aBout it at this 
time. we Never had any other 

the Next was in the fields 

“Hail Collumbia Happy Land if you aint Broke 
I will Be Damned’ and ‘the turpen turk that Scorns the 
world and Struts aBout with his whiskers Curld for No 
other man But himself to See’ and all such as this. Abe 
youst to try to Sing pore old Ned But he Never could 
Sing Much 

Your Friend 


Dennis Hanks” 





But even the unique personality of the inimitable 
Dennis could not keep Lincoln any longer under the 
old roof-tree. The bustle and adventure of the river 
were in his blood, and in a short time he was back on 
the Ohio, this time at Bate’s Landing, a mile and a half 
below the mouth of Anderson Creek, hard at work in 
the construction of a scow or light flatboat of his own 
His ambition was to load his craft with produce and 
made a trip down the river, perhaps to the great market 
of New Orleans. However, when the boat had been 
finished he discovered that it was not so easy to obtain 
a cargo, and the little money that he had saved from his 
meager earnings during the fall and winter was gone 
He would have been in desperate straits, as he waited 
for business, had he not obtained occasional employ 
ment to carry travelers and their baggage out to steam 
ers that they had hailed and stopped in mid-stream 

It was in this way that Lincoln earned his first dol 
lar for less than a full day’s work, and the story, as 
related by him many years later to Secretary Seward 
and other members of his Cabinet, ran as follows: 

“T was contemplating my new flatboat and wonder 
ing whether I could make it stronger or improve it in 
any particular, when two men came down to the shore 
in carriages with trunks and, looking at the different 
boats, singled out mine and asked: ‘Who owns this 
| answered, somewhat modestly, ‘I do.’ Will vou,’ 
said one of them, ‘take us and our trunks out to the 
steamer?’ ‘Certainly,’ said I. I was glad to have the 
chance of earning something. I supposed that each 
of them would give me two or three bits. The trunks 
were put on my flatboat and the passengers seated them 
selves on the trunks, and I sculled them out to the 
steamer. 

“They got on board and I lifted up their heavy 
trunks and put them on deck. The steamer was about 
to put on steam again when I called out that they had 
forgotten to pay me. Each of them took from his 
pocket a silver half-dollar and threw it on the floor 
of my boat. I could scarcely believe my eyes as | 
picked up the money. Gentlemen, you may think it was 
a very little thing, but it was the most important inci- 
dent in my life. I could scarcely credit that I, a poo: 
boy, had earned a dollar in less than a day—that by 
honest work I had earned a dollar! The world seemed 
fairer and wider before me. I was a more hopeful and 
confident being from that time.” 

But this occupation, strangely enough, before long 
got him into the toils of the law. This experience is the 
only instance in his life when Abraham Lincoln was 


ever charged with a penal offense, and the facts cor 
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Pate’s House, at Which Lincoln Was Tried 


brown with walnut bark, coonskin cap crumpled in 
his big, callous hands, together with the obvious sin 
cerity of his testimony, must have impressed Squire 
Pate, who, at the conclusion of the evidence, got down 
his battered copy of Littell’s Laws of Kentucky and 
began to examine it with more than usual care 

lurning from the index to a chapter entitled “An 
\ct Respecting the Establishment of Ferries,” he 
studied it for a few moments, and then, in an easy, in 
formal fashion, delivered the judgment of the Court 
[he northern boundary of Kentucky ran to low-water 
mark on the Indiana side of the Ohio. Consequently, 
although the alleged offense had been committed from 
the far side of the river, the courts of Kentucky had 
jurisdiction. But had any offense, in fact, been com- 
mitted? Section 8 of the chapter relating to ferries pro 
vided that: 

“If any person whatsoever shall, for reward, set 
any person over any river or creek, whereupon public 
ferries are appointed, he or she so offending shall for 
feit and pay five pounds current money for every such 
offence; one moiety to the ferry-keeper nearest the 
place where such offence shall be committed, the other 
moiety to the informer; and if such ferry-keeper in 
forms, he shall have the whole penalty to be recovered 
with costs.” 

rhis, the Court observed, was heavy punishment, 
especially in view of the fact that, under the law, those 
unable to pay such fine must go to prison. This statute 
must, therefore, in the interest of justice, be strictly 
construed. Now, the testimony failed to show that the 
defendant, Lincoln. had ever “for reward set any 
person over any river or creek.” “Over” meant “across” 
and it was not claimed that the defendant had ever 
taken anybody “across” the river for “reward.” The 
evidence was clear that he had taken passengers for hire 
out to the middle of the river, but this had not been 
made an offense by the Legislature of Kentucky. The 
warrant against the defendant must, therefore, be dis 
missed 

\fter the Dill brothers, much disgruntled, had de- 
parted, Lincoln sat on the porch for a while, talking to 
Squire Pate. The Squire spoke of the many difficulties 
that arose through ignorance of law, and expressed at 
some length his opinion that every man would be a bet 
ter and more useful citizen if he possessed a general 
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knowledge of the laws under which he lived and par- 
ticularly those relating to the business in which he was 
engaged. The young riverman listened attentively to 
everything the older man said and asked many questions 
about law and court procedure. In fact, he seemed so 
much interested that, as he left the house, Pate invited 
him to attend future sessions of his Court when con- 
venient to do so. And thereafter Lincoln on several 
occasions paddled across the Ohio to what was known 
in the vernacular of the backwoods as “law day” at the 
house of Squire Pate. 

Samuel Pate has long since gone to his reward. A 
simple headstone in a little ivy-covered plot at the bend 
of the river marks his grave. But the old house of 
logs hewn by his own hands, now weather-boarded, has 
stood well the weight of years, with its wide porch and 
spacious east room just as they were the day of Lin- 
coln’s trial nearly a century ago. 

Just what influence toward the study of law this 
experience had on Lincoln will, of course, never be 
known. It is a fact, however, that following this inci- 
dent he began the study of his first law book, “The Re- 
vised Laws of Indiana,” which he found at the home of 
his intimate friend, David Turnham, six years Lin- 
coln’s senior. To these statutes were prefixed, as 
stated in the title-page, “The Declaration of Independ- 
ence, the Constitution of the United States, the Consti- 
tution of the State of Indiana, and sundry other docu- 
ments connected with the Political History of the Terri- 
tory and State of Indiana. Arranged and published by 
authority of the General Assembly.” 

Young Lincoln, according to his stepmother, Sally 
Bush Lincoln, his cousin Dennis Hanks, and David 
Turnham, studied this book with intense application. 
In a letter to William H. Herndon, dated October 12, 
1865, the original of which is in the possession of the 
writer, Turnham says of this book: “When Abe and 
I were associates he would come to my house and sit 
and read it. It was the first law book he ever saw.” 
Turnham was a Constable at that time, and, as an officer 
of the law, was required to keep his statutes at hand for 
ready reference. And, since the book could not be bor- 
rowed, Lincoln came to the Turnham home day after 
day until he had thoroughly absorbed its contents. Here 
he read for the first time not only the imperishable 
declaration that “all men are created equal,” but also 
the Constitution of the United States, the Act of Vir- 
ginia of 1783, by which the territory “northwestward 
of the river Ohio” was conveyed to the United States, 
and the Ordinance of 1787, governing this territory 
which contains the famous sixth article: 

“There shall be neither slavery nor involuntary 
servitude in the said territory otherwise than in the 
punishment of crimes, whereof the party shall have been 
duly convicted: provided always that any person escap- 
ing into the same, from whom labor or service is law- 
fully claimed in any one of the original States, such 
fugitive may be lawfully reclaimed, and conveyed to the 
person claiming his or her labor or service as aforesaid.” 

Undoubtedly the boy of eighteen was deeply im- 
pressed by these immortal documents. That he was 
permanently influenced by them, Lincoln publicly ac- 
knowledged thirty-four years later at Independence 
Hall, Philadelphia, when he said: “All the political 
sentiments I entertain have been drawn, so far as I have 
been able to draw them, from the sentiments which 
originated and were given to the world from this Hall. 
I never had a feeling politically that did not spring from 
the sentiments embodied in the Declaration of Inde- 
pendence,” and Miss Tarbell’s recent book, “In the 





Footsteps of the Lincolns,” commenting on this utter- 
ance, says: “It was in David Turnham’s Statutes of 
Indiana that he first found these sentiments. He did 
not merely read the documents in the Revised Statutes, 
he studied them, pondered them, saturated himself with 
them. They were the strongest, most satisfactory food 
his mind had yet found.” 

It is fortunate that the original copy of these stat- 
utes has been preserved. Few of the books that Lin 
coln read in boyhood now exist. The Lincoln family 
Bible, in the famous Oldroyd collection in Washington ; 
“The Kentucky Preceptor,” in the superb collection of 
Oliver R. Barrett, of Chicago; and the “Revised Laws 
of Indiana,” now owned by the writer, are all that a 
close search has revealed. 

In 1865, David Turnham gave the original copy of 
the “Revised Laws of Indiana” to William H. Herndon, 
Lincoln’s law partner and biographer, who, a few years 
before he died, presented it to the Lincoln Memorial 
Collection of Chicago. When this collection was sold in 
Philadelphia, December 5, 1894, Mr. William H. Win- 
ters, Librarian of the New York Law Institute, pur- 
chased this book and it remained in his hands until the 
disposal of his library at auction, after his death, March 
8, 1923, at which sale it was acquired by the writer and 
is now in his collection of Lincolniana at Lexington, 
Kentucky. 

Pasted inside the front cover of his old volume is 
an interesting history of the book, in the handwriting 
of William H. Herndon, as follows: 

“In the year 1865 I was in Spencer County, Indiana, 
Lincoln’s old home, gathering up the facts of young 
\braham’s life. I then and there became acquainted 
with David Turnham, merchant and man of integrity, 
a playmate, schoolfellow, associate, and firm friend of 
Mr. Lincoln, who gave me, at that time and place, a 
good history of young Lincoln. I took the history 
down in his presence at the time. At the conclusion of 
our business, he asked me if I would like to have some 
relic of Mr. Lincoln, and to which I said I should like 
to have such relic very much; he then gave me this 
book, stating to me that it was the first law book that 
Lincoln ever read. I now present this sacred relic to 
the Lincoln Memorial Collection, May 18th, 1886. 

“Wm. H. Herndon.” 

Although in after years, their paths seldom 
crossed, Lincoln never forgot his old friend, David 
Turnham. In the midst of grave responsibility and the 
cares and anxiety that came to the Presidential candi- 
date, firm in the resolve to maintain the principles which 
he had been taught long ago in Turnham’s book, Lin- 
coln found time to write the following rather wistful 
letter, which has recently come to light in the custody 
of George Turnham, a son of the Indiana Constable: 

“Springfield, Il]., Oct. 23, 1860 

“David Turnham, Esq. 

My Dear Old Friend: 

Your kind letter of the 17th is received. I am 
indeed very glad to learn that you are still living and 
well. I well remember when you and I last met, after a 
separation of fourteen years, at the cross-roads voting 
place in the fall of 1844. It is now sixteen years more 
and we are both no longer young men. I suppose you 
are a grand-father ; and I, though married much later in 
life, have a son nearly grown. I would much like to 
visit the old home and old friends of my boyhood, but I 
fear the chance for doing so soon is not very good. 

Your friend and sincere well-wisher, 


\ | incoln.”’ 























































9 


er ee khan toe a a 








()ualifications 


ITH 
W ] hrect 
important detai 
ization for the 
cooperate with 
ments in favor 
to the Bar of 


ation will be 


YN 


in Seattle the 
asonable an 
iched | { 


STA 


\labam 
Alaska 
Arizona 
Arkansas 
Canal Zone 
Colorado 
Connecticut 


Delaware 





Dist. of ( 
Florida 
Georgia 
Hawai 
[dah 
Illinois 
Indias 

' 
lowa 
Nansas 

' Kentuck 
Louisial 

| Maine 

I Maryland 

' Massachuset 


Michigan 

Minnesota 
Mississipy 
i Missouri 
Montana 
i Nebraska 
\ Nevada 
' New Ham 
New Jersey 
New Me xX! 
New York 
North Carolir 
North 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Islas 1 
South Carol 
South Dakot 
Tennessee 
Texas 


Dakot 








Campaig 


4 K 1S completed 


is a result of the 


35,000 by the 





STATE DIRECTORS NAMED IN MEMBERSHIP 


CAMPAIGN 


for Membership 


in the American Bar Association—Other Information—Appli 


Blanks May Be Secured at Headquarters, of the State Director 


or from Members of 


ouncement of the names ot State 

the Semi-Centennial Membership 
n, which appears in this issue, the most 
ommittee’s organ- 
ese directors will 


the Membership ( 

TI 
Committee in carrying the argu- 
ning the American Bar Association 
1 States, and it is expected that 
efforts the membership of the organ 
\ total membership 
nial celebration 


wi 


increased 

e of the Semi-Center 
has been suggested as a 
tory goal which 
Directors 


er part of July 


may well be 


R CITY 


Birminghan 
Juneau 
Rucson 
Little Rock 
Ancon 
Huffmar Denver 

New Haver 
Wilmington 
Washington 
Miami 
Macon 
Honolulu 
Boise 
Chicag 

B. Barn Kokomo 
.Webster City 
Stone Topeka 

hall ] Louisville 
New 


Arthur | litt . Augusta 


Orleans 


Baltimore 
Boston 

Lansing 

n ine] Minneapoli 
Barrett Jone Jackson 

| Kansas City 

Great Falls 

rles E. Matsor Lincol: 

Reno 

rad Snow Rochester 
Paterson 
Albuquerque 

. Buffalo 


Winston-Salem 


ree W. Wanamaker 


Cleveland 
.Oklahoma 
Eugene 
Reading 
Providence 
Columbia 
Sioux Falls 
Memphis 
Houston 


Knauf . Jamestown 
n : 
c 


City 





Membership Committee 


Utah Wilson I. Snyder Salt Lake City 
Vermont .Fred M. Butler. . Rutland 
Virginia . Robert E. Peyton, Jr Richmond 
Washington .Loren Grinstead. . . Seattle 

West Virginia . Clarence E. Martin . Martinsburg 
Wisconsin .H. H. Smith. ‘ New Richmond 
W yoming ..H. Glenn Kinsley . Sheridan 


Membership in American Bar 
Association 
Qualifications 


The constitution declares membership in good 
standing at the bar of any state during the last three 
years (part of which may have been spent in one state 
another ) a prerequisite to election 


and part it 
Dues 


Each member shall pay to the Association for dues 
six dollars for the period of each year from July first 
to June thirtieth following, payable on July first of each 
year in advance, which sum shall include the cost of 
subscription to the American Bar Association Journal, 
which to members is $1.50 per year. 

A newly elected member shall pay in advance such 
dues pro rata for the balance of such year in which he 
is elected, computed on a quarterly basis, beginning with 
the quarter of the year in which his nomination or ap 
plication for membership is made. 

Members receive the monthly “American Bar As 
sociation Journal” and the printed annual reports ot 
the proceedings of the Association, constituting a valu 
able year book of the profession in this country, in 
which their names are listed as members, both in the 
alphabetical list and in the list of members arranged by 
cities and towns in state. 


Life Membership 


Annual dues, at the option of any member, may be 
commuted by the payment of $100.00 at one time ; and 
thereafter no further dues shall be payable by any such 
member 

Application Blanks 

Blank applications for membership in the Amer- 
ican Bar Association may be obtained by applying to 
Headquarters, 209 S. La Salle St., Chicago, to the 
State Directors, or to the following: 

Membership Committee 


Edward A. Zimmerman, Chairman, 11 So. LaSalle 
St., Chicago. 

Frank E. Curley, Southern Arizona Bldg., Tucson, 
Arizona. 

John Junell, First National-Soo Line Bldg., Minne- 
polis, Minn. 

Valentine Nesbit, American Traders Bldg., Bir- 
mingram, Ala. 

Harrison 
Conn 


Hewitt, 121 Church St., New Haven, 
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MAINTAINING A GREAT 
TRADITION 

In attempting to aid in the formulation 
of legislation for the peaceable adjustment 
of industrial controversy the Association’s 
Committee on Commerce is following and 
maintaining one of the fine traditions of the 
profession. Lawyers know, if many laymen 
do not, that one of their duties is to do 
what they can to prevent litigation and 
strife. This preventive function of the Bar 
is more widely exercised in business affairs 
than is generally understood. To lend its 
aid toward peaceable adjustment and pre 
vention of conflict in the industrial 
field is thus to make no new departure o1 
effort to inject itself into matters with 
which it is not concerned. 

The Committee is likewise following 
sound precedents in legal, as well as in what 
may be called industrial, statesmanship by 
seeking a practical basis for its recommenda 
tions. It is easy enough to settle these prob 
lems on theoretical grounds, but unfortu 
nately theoretical abstractions are seldom 
effective in concrete application. What is 
wanted is something that will work, not 
something that will read well. In the idea 
of extending the principle of voluntary arbi 
tration to this field, by validating ag 
ments made by the parties at the outset to 
settle their controversies in their own way, 
the Committee thinks it has reason to be 
lieve it has found a ground on which capital, 
management and labor may be induced to 
meet. This will, of course, be 


LEG \ | 


W ide r 


ree 


recognized as 








simply an extension to the industrial field 
of the principle adopted in dealing with 
commercial disputes. Certainly the inter 
est which has been manifested in the pro 
posal by representatives of the great labor 
organizations as well as by business men of 
vision and grasp of affairs is a good augury 

The plan which the Committee has un 
der consideration, and which will be fu 
ther discussed at the hearings in New York 
City on March 21, is set forth in the follow 
ing tentative platform contained in a recent 
statement of a Sub-Committee of that body: 

“To promote good will between those 
investing capital, those participating in 
management and those who rendet 
in industry, and to facilitate the moving of 
commerce without wasteful interruption of 
industry, it is hereby declared to be the pol 
icy of the United States in the field of in 
terstate and/or foreign commerce (and in 
so far as it may lawfully do so in the field of 


service 


intrastate commerce) to promote the peace 
ful adjustment and prevention of industrial 
controversy by encouraging the making and 
maintenance inviolate by responsible organ 
izations of employers and responsible or 
ganizations of men and/or 
tracts for the adjustment of their 
through negotiation and arbitration, such 
contracts when freely and voluntarily made 
to be in all respects lawful and binding and 


women of con 


reiations, 


the provisions for settlement of differences 
by arbitration to be irrevocable and enforce 
able in the manner hereinafter provided; 1 


is declared further to be a part of said pol 
icy to encourage the peaceable and orderly 
ascertainment of the true facts in all indus 


trial situations coming within Federal cog 
nizance and thus to promote the use of ra 
tional and lawful methods in the settlement 
of controversies arising out of such indus 
trial situations. 

‘To that end and with that objective, 
provision is herein made for the legal effec 
tuation of agreements containing provisions 
for arbitration and for the establishment of 
a National Industrial Council constituted 
as hereinafter provided and having the pow 
ers and duties hereinafter enumerated.”’ 

Compulsory arbitration and all other 
plans involving compulsion have no doul 


yt 


commended themselves to many because ot 
the theory that under them the ht and 
power of the third party at interest in all 
such controversies, viz: the public, could 
and would be more effectively asserted. 


here is reason to believe, however, that 
public opinion based on the wider public 
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with able men, in the vast majority of cases, 
it is merely this technique and not a lack 
of the adaptability of their capacity which 
stands in the way. 

Mr. Hubbard’s observation that Judge 
Dillon found his medical training of benefit 
to him in the practice of law brings up an 
other interesting and more familiar point. 
He says that it enabled him to live and or- 
der his maintain himself in 
health toa ripe oldage. It would be strange 
if it did not aid him in many other ways. 
Aside from the value of all intellectual train- 
ing, there is little information, scientific or 
otherwise, that comes amiss to the lawyer. 
If the occasion does not arise for its imme 
diate application in the trial of cases or the 
conduct of a client’s affairs, at least it helps 
to give him greater breadth of view. Inci 
dentally, it is a realization of the value of a 
broader culture and understanding of things 
that is at the basis of many of the current 
suggestions for improvement in law school 
curricula and methods, particularly in rela 
tion to the other departments of the uni 
versities. 

The converse of the above is no doubt 
equally true. There are probably few men 
who have studied law, or practiced law for 
awhile and then changed to some other pur 
suit, who have not found the legal informa 
tion or training of great value. It would 
be hard to think of an occupation today in 
which the intellectual discipline of even a 
short study of law would be found wholly 
\nd whatever exact information 
happened to be acquired in the process, or 
whatever better methods of approach to 
problems was assimilated, would be fairly 
certain to come in very conveniently at some 
time or other. The occupations are cer 
tainly liberally sprinkled with men who 
started out to study law and did study it for 
a while. Seldom indeed does one of them 
fail to state, on inquiry, that what little he 
learned has been a help to him on many 
occasions. 

In brief, to such an extent is law a part 
of the political, social and economic life in 
any organized society, that we may say that 
it is at least one professional study that can 
never be regarded as wasted, whether the 
student follow the profession or not. Ina 
society like ours, a certain acquaintance 
with our legal system really ought to be 
regarded as a part of a liberal education 
And if one acquires this under the mistaken 


life so as to 


useless 


assumption that he is going to practice law, 


he is the gainer in any event. 
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Convention and Regulations for Rapidly Growing World Radio Traffic Signed After Seven 
Weeks of Deliberation — International Allocation of Wave Lengths Outstanding 


Achievement of Conference—Private vs. 


Public Control—Status of Ama 


teurs—Compulsory Arbitration Approved 


By Howarp 5. LE Roy 
VU ember of the Washington, D.C. Ba 


HE Third International Radiotelegraph Con 

ference closed on November 25th with the sign- 

ing of the Washington Radiotelegraphic Con- 
vention and Regulations. The purpose of this Con- 
ference was a more orderly regulation of rapidly 
growing world radio traffic. The vast expansion in 
the application of the radio art since the London 
Radiotelegraph Conference of 1912 furnished prob 
lems of radio traffic congestion as acute as those we 
wrestle with daily on our urban highways. The cas- 
ualties of collision on the highways have their an 
alogies in the interference incidental to the con 
gestion in the international ether channels, or the 
“Faraday Flux,” as one eminent scientist has been 
pleased to describe the transmitting media for radio 
impulses. 

The primary problem before the Conference 
was one of international regulatory legislation 
Participating in this legislative task were the prop- 
erly accredited representatives of seventy-nine con- 
tracting Administrations together with the rep 
resentatives of international organizations and pri 
vate companies aggregating three hundred and 
seventy-eight individuals, speaking more than twen- 
ty different languages. To these normal barriers 
of nationality and language, common to any inter- 
national legislative body, were added the difficulties 
arising from a highly technical subject matter in an 
art still making amazing strides and therefore likely 
to be stunted in its normal development if saddled 
with a too rigid regulatory cod 

The painstaking preparatory work for the Con 
ference was planned and carried out jointly by the 
State Department and the Department of Commerce 
for many months prior to the opening session of 
the Conference. This work included: The extend 
ing of invitations to attend the Washington Confer- 
ence to all powers recognized by the United States 
and signatory to or adhering to the London Con 
vention of 1912; the formulation and submission to 
the Berne Bureau for compilation and delivery to 
all contracting powers of the American proposals 
for the modifications of the provisions of the Lon- 
don Convention; the classification, translation and 
publication of the resulting one thousand seven hun- 
dred and fifty proposals in the Berne Bureau Book 
of Proposals comprising over six hundred pages 

The immediate work of preparation began with 
the naming of the American Delegation early last 
summer. The personnel of the delegation desig 
nated by President Coolidge was broadly represen 
tative of Governmental and private interests and 
included: 

Honorable Herbert Hoover Secretary of Com- 
merce and Chairman of the American Delegation; 





— 


Judge Stephen B. Davis, former Solicitor of the De- 
partment of Commerce; Senator James E. Watson, 
Chairman of the Interstate Commerce Committee of 
the Senate; Senator Ellison D. Smith, senior minor- 
ity member of the Interstate Commerce Committee 
the Senate; Honorable Wallace H. White, Jr., 
Sponsor of the Federal Radio Act and now Chair 
man of House Committee on Merchant Marine and 
lisheries ; the late Admiral W. H. G. Bullard, Chair 
man of the Federal Radio Commission; Honorable 
William R. Castle, Assistant Secretary of State: 
William R. Vallance, Assistant to the Solicitor of 
the Department of State; Major General Charles 
McK. Saltzman, Chief of the Signal Corps U. S 
Army; Captain Thomas T. Craven, Director of 
Naval Communications; W. D. Terrell, Chief of 
the Radio Division of the Department of Commerce ; 
Owen D. Young, Chairman of the Board of the 
Radio Corporation of America and the General Elec- 
tric Company; Colonel Samuel Reber, Director of 
Traffic Production of the Radio Corporation of 
America; John Beaver White, Chairman of the un 
official delegation of the United States at the Paris 
Telegraph Conference of 1925; and Professor A. E 





Kennelly of the Electrical Engineering Department ' 
of Harvard University. ' 

Following the appointment of the American } 
delegates an executive organization was‘set up with ; 


the appointment of Colonel E. D. Peek as chief ex- 
ecutive officer and Mr. Laurens E. Whittemore as 
Secretary to the American Delegation, charged with ; 
the Coordination of the work of the American Dele- 
gation. Committees were organized for the pur- 
pose of discussing the position to be taken by the 
(American Delegation on the hundreds of proposals. 
The personnel of each committee included certain 
of the American delegates assisted by technical ad- 
visers from the interested Departments and the 
representatives and experts of the private communi- 
cation companies. These committees were in daily 
session for many weeks prior to the arrival of the 
foreign delegations and the formal opening of the 
Conference 
of the Conference the late M. Etienne, the Director 
of the International Telegraph Bureau at Berne 
Switzerland, was on the scene organizing the work 
of his office as Secretary General of the Conference. 
M. Etienne was stricken with a heart attack and 
died while on shipboard on his way back to Berne 
after the close of the Conference. 

The opening session of the Conference was 
called to order by Honorable Herbert Hoover, 
Chairman of the American Delegation, at 3:00 P. M 
on October 4th in the Great Assembly Hall of the 
United States Chamber of Commerce Building 


For some time before the assembling 
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disagreement with the rest of the 
some points growing out of funda- 
es in policy as between government 
trol of radio. It therefore included 
3 in the Book of Proposals a succinct 
ng the American position in favor 
| and suggesting a method of co- 
Ameri with the prevail- 


1Cz 


in position 





Most of 
the countries of the world conduct their communica- 


ing policy in favor of government control. 


tions as Government monopolies. In the United 
States, however, it has been the traditional policy 
to allow private companies a maximum of initiative 
and freedom in carrying on and developing national 
communications commensurate with an adequate 
protection of the public interests. It has been 
largely due to this traditional policy of private oper- 
ation and control that the United States has never 
signed or adhered to the International Telegraph 
Convention, negotiated at St. Petersburg in 1875. 
The Regulations annexed to this Convention were 
revised at the Telegraph Conference in Paris in 
1925. The growing competition between the Radio 
Companies and the Cable Companies in the handling 
of trans-oceanic communications also made it im- 
politic for the United States to agree to the pro- 
posals of other countries providing for a wholesale 
incorporation by reference of many regulatory pro- 
visions of the International Telegraph Convention. 
This sweeping incorporation of the Telegraph Con 
vention would have had the effect of subjecting the 
Radio Companies to a degree of regulation which 
could not be imposed upon the Cable Companies 
by reason of the fact that while the United States 
has never been a party to the International Tele- 
graph Convention it is a party to the International 
Radio Convention. There were several other points 
of regulation, such as the fixing of rates and specifi- 
cation of services on which the American Delega- 
tion did not agree with the foreign administrations 
because of the above fundamental distinction be 
tween public and private control of communication 
facilities. On most of these points the Canadian 
Delegation voted with the American Delegation 
rather than with the British Delegation because of 
a real community of interest. 

These difficulties, which were a matter of con- 
siderable concern to the American Delegation dur- 
ing the early weeks of the Conference, were finally 
removed by the acceptance of the American Pro- 
posal No. 3 for the segregation of regulations into 
two general categories: First, Government regula- 
tions to which the United States as a sovereign 
power could adhere; and, second, Management 
regulations which related exclusively to a detailed 
regulation of private companies in which the United 
States as a Government had no proper interest. 
This segregation of regulations into two categories 
was accepted with the tacit understanding that the 
United States would sign the Government regula- 
tions but would not sign the Management regula- 
tions, inasmuch as they were in conflict with the 
traditional policy of the United States for private 
operation of communications. When the actual 
segregation of regulations was completed it was 
found that there were very few falling into the col 
lection of Management regulations as unacceptable 
to the United States. 

The strong position maintained by the Amer- 
ican Delegation on this broad question of policy in 
the early stages of the Conference had at least two 
salutary effects. First, it dampened the ardor of 
the European administrations for an intensive and 
stifling regulation of radio. Second, it aroused in 
certain countries a lively appreciation of the ad- 
vantages of freedom from bureaucratic interference 
in the conduct of business activities which could 
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be more efficiently handled under private control 


Amalgamation of Radiotelegraph Convention With 
Telegraph Convention 


Another point on which the American and 
Canadian Delegations found themselves in disagree 
ment with the majority of the Conference was on 
the question of the amalgamation or merger of the 
Radiotelegraph Convention with the International 
Telegraph Convention. This difference also origi 
nated in the conflicting policies of public and private 
administration of communications. In Europe and 
in most other countries of the world where com 
munications constitute a government monopoly, and 
the whole system is carried on by the governments 
themselves irrespective of whether communication 
is by wire or wireless, there naturally seems to be 
no sound or logical basis for separating the two 
systems of communication for regulation by sepa 
rate international conventions \t the last Tele 
graph Conference in Paris in 1925, the question of 
merger arose and was the subject of considerable 
discussion. Mr. John Beaver White, the chairman 
of the unofficial delegation of the United States at 
the Paris Conference, in his report pointed out the 
overwhelming European opinion in favor of merg 
ing the two Conventions. The Paris Conference 
directed the French Delegation to the Washington 
Radio Conference to present the matter for an ex 
pression of views as to the feasibility of initiating 
the merger at the next Telegraph Conference in 


Brussels in 1930 The Washington Conference 
therefore felt constrained to take some action on the 
proposal of the Paris Conference. The British Dele 


gation urged that the Washington Radio Confer 
ence could not properly adjourn without taking 
some action on this question submitted by the Paris 
Telegraph Conference. The result was the adoption 
of a voeu expressing the wish of the majority of the 
Conference in favor of study of the question whether 
the two International Conventions should be 
merged. 

It is probable, therefore, that the United States 
will be forced to meet this issue in the future. Ac 
tion may be initiated at the Brussels Telegraph 
Conference in 1930 at which there may be an un 
official American delegation, or action may be taken 
at the next Radio Telegraph Conference at Madrid 
in 1932. 

Cortina Report 

Another troublesome legacy of the Paris Tele 
graph Conference was the question of action on 
the Cortina Report on the use of code language 
The Paris Conference in 1925 discussed the question 
of reducing the ten letter code word to five letters 
but found it impossible to reach a satisfactory 
agreement. A special Conference on code language 
was held later at Cortina d'Ampezzo in Italy. After 
careful study a report was then made in favor of a 
five letter code word. Great Britain was opposed 
to the changes proposed in the Cortina Report 
The question came before the Washington Confer- 
ence and a special Committee of the Conference was 
appointed to act on the Report. Prior to the open- 
ing of the Washington Conference considerable in- 
terest was manifested in the Cortina Report by large 
American users of cable service \ hearing on this 
subject was scheduled by the American Delegation 





\mong others who appeared in opposition to the 
proposed changes in the use of code language was 
Vice President Dawes, representing the Chicago 
Chamber of Commerce. 

The Special Committee appointed by the Con 
ference to act on the Cortina Report decided the 
first day that action on the Report was not within 
the province of the Washington Conference, and 
that it should reconstitute itself as a Special Tele 
graph Conference for the purpose of acting on the 
Report. The following day the Commi after 
due deliberation, felt it could not organize itself as 
a special Telegraph Conference. The result was a 
resolution referring the Report to the next Tele 
graph Conference at Brussels and requesting the 
French Administration, as managing head of the 
Telegraph Union, to take up the matter with the 
Belgian Government with a view to advancing the 
date of the Brussels Conference from 1930 to 1928 


(Senate, 70th Congress, Ist Session—Executive B, 
pp 170. 190. ) 


Allocation of Wave Lengths 


The outstanding achievement of the Washing 
ocation of 


11 


ton Conference was the international 

ve lengths as set forth in Article 5 of the Get 
eral Regulations annexed to the Convention For 
the first time, the entire range of radio wave lengths, 
rom the highest down to the border of infinity, has 
been allocated for the use of various international 
services. This difficult task engaged the attention 
of the Technical Committee and its sub-committees 
for a period of six weeks. It involved a unanimous 
agreement by technical experts from the four cor- 
ners of the world in allocating the long and short 
waves, the low and high frequencies to the services 
to which they were best suited. The agreement, as 
finally reached, allocates frequency bands from ten 
to sixty thousand Kilocycles (30,000 to 5 meters) 
The spectrum was divided into sixty bands in which 
all ship, aircraft, land, broadcasting, amateur and 
experimental stations will operate in accordance 
with their allotments. Among the various services, 
ship and shore stations receive primary considera- 
tion because of their relation to safety of life at sea 
However, younger services, such as aircraft radio 
and radio beacon and direction finding, as well as 
broadcasting, are recognized. The allocated scheme 
is not rigid except as it may involve international 
interference. Any signatory power may operate as 
it pleases through the whole gamut of frequencies 
provided it does not cause interference with the as- 
signed international services. 

The chairman of the Technical Commtitee was 
General Ferrié of the French Delegation At the 
time of the adoption of the world wave table in the 
seventh plenary session of the Conference, General 
Saltzman, the American delegate on the Committee, 
called attention to the coincidence that the interna- 
tional allocation of wave lengths, which had been 
reached under the able direction of General Ferrié, 
was adopted by the Conference on the French dele 
gate’s birthday. Amid general applause, the dele- 
gates arose and stood in honor of this distinguished 
scientist and popular member of the French Delega 
tion 


Mr. Hoover, in addressing the closing session of 
the Conference, pointed out that a ic solutios 
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forty-three to 
Colonel E. T. 


The opposition was led by 
Purvis, Chief Engineer of the Brit- 
ish Post Office and Chief of the British Delegation 
Colonel Purvis, in seeking to amend Article 18 to per- 
mit optional arbitration, contended that radio serv- 
ices are not suitable for compulsory arbitration 


seven. 


The chief support for arbitration came from the 
\merican nations, notably Argentina, Uruguay, 
Venezuela, Peru, and Mexico, as well as from China 
The Netherlands. 

It is possible that this provision of the new Con 
will be the subject of some debate by the 
the time of ratification. It is difficult, 
to find any sound ground for opposition to 
his the Convention deals with 
purely technical subjects and it is very difficult to 
imagine any case in which disputes springing from 
it would involve the independence or honor of the 


and 


vention 
senate at 
however, 
r 
t 


provision, since 


nited States 

Voting 
he question of votes was the one question re¢ 
1g insurmountable deadlock It fre 
quently happens that the question of voting takes 


in an 


on a significance altogether out of proportion to its 
The question of votes always 
raises questions of national dignity. As a practical 

the question of seldom 
weight in the actual discussion of problems 
This is due to the fact that in 
most instances the problems which cause divergent 


practical importance 


votes carries any 


matte! 
vreat 


betore a conterence. 


points of view are thoroughly debated and conflict 
ing’ vie points are accommodated before the issue 
is allow to reach a vote 

In the London Conference of 1912 the question 


if voting was argued until the last day of the Con 


ference. The difficulty in the Washington Con 
ference arose out of the British proposal (100 
in the Book of Proposals) providing for the 
elimination of the maximum limitation of six 
rte Great Britain was under the necessity of 


making this proposal by reason of the independent 


national status of the Irish Free State acquired 
since the London Conference in 1912. The Irish 
Free State had been accorded a vote in the last 


International Postal Conference at Stockholm in 
1924. The six British votes, however, had already 
been specifically allocated in 1912 
Britain, her then existing seif-governing dominions 
and British India 
position where she could not re-allocate her six 
votes in such a way as to give a vote to the Irish 


among Great 


Great Britain was therefore in a 


Free State, and in consequence she was forced to 
fight for the elimination of the maximum limitatio1 
of six votes in the Washington Conference. The 
discussion therefore of the British proposal imme 
diately caused an alignment between the large plural 
vote and the small 
Numerous suggestions were made with a view to 
breaking the deadlock without success. The result 
was the omission from the Washington Convention 
of any provision relating to voting. The new Con- 
vention set no limit upon the signatures of any dele- 
gation. A precautionary declaration was inserted 
in the minutes of the plenary session, however, stat- 
ing “that these two questions were distinct and that 
the signature 
question ot 


powers single vote powers 


mnsequently the manner in which 
| had no relation to the 


‘ mac 
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votes.” (Senate, 70th Congress, Ist Session, Exe- 
cutive B, p. 235.) 

The question of votes also arose in an early 
plenary session of the Conference with respect to 
the number of votes to be enjoyed by Germany. 
At the London Conference Germany was one of the 
plural vote powers, and, like the rest of such powers, 
the five additional votes were awarded on the basis 
of colonies. Germany, having lost her colonies after 
the war, objected to paying to the International 
Telegraph Bureau at Berne the proportionate share 
of expenses of such Bureau for her lost colonies 
Nevertheless, at the Washington Conference, Ger- 
many requested that she be allowed her former num- 
ber of votes, irrespective of the loss of her colonies. 
This situation was adjusted by an arrangement 
whereby Germany, for the purpose of the Washing- 
ton Conference alone, was allowed her full quota of 
six votes. This arrangement was subject to the 
unanimous approval of the other powers at the 
Conference and was limited exclusively to the 
Washington Conference without constituting any 
precedent for future Conferences 

The Committee of the Conference on Interna 
tional Code of Signals formulated a report propos- 
ing certain important changes in the International 
Code of Signals. This work of revision was initiated 
on proposals of the British Government. The re 
port was transmitted to the Secretary of State of 
the United States as the convening government for 
the purpose of bringing the recommendations to the 
attention of the interested governments. (Senate, 
70th Congress, Ist Session, Executive B, pp. 216, 
17.) 

The Washington Conference legislated in cer- 
tain fields not touched by earlier Conferences. This 
applied particularly to regulations dealing with 
radio beacons and aviation. In the allocation of 
wave lengths radio beacons were assigned 950-1050 
meter wave lengths. The 900 meter wave is the in- 
ternational calling wave for air services while the 
850-950 meter wave lengths are exclusively allocated 
to the Air mobile services. The air services were 
fully represented on the American Delegation. Mr 
MacCracken, Assistant Secretary of Commerce in 
charge of aviation, assigned expert personnel from 
his Department for special work with the Confer- 
ence. 

Entertainment 


The arrangement of the numerous social events 
for the delegates was handled by the Reception 
Committee. The formulation of an adequate enter- 
tainment program for a Conference involves a tre- 
mendous amount of detail work, and contributes 
directly to the advancement of national interests. 
Many of the delegates were visiting the United 
States for the first time and they were, therefore. 
eager to avail themselves of every opportunity to 
learn American ways of conducting business, par- 
ticularly the communication business. Luncheon 
was served each day to the Conference at the Carl- 
ton Hotel. Every day between four and five in the 
afternoon tea was served in the patio of the United 
States Chamber of Commerce Building. Each of 
these daily events afforded an opportunity for social 
contact and a direct and informal exchange of views. 
They proved most important in accommodating di- 
vergent views. 


American private communication companies 








also contributed generously to the entertainment of 
the Conference. October 14th-l6th the Conference 
was taken to Riverdale, Long Island, on special 
trains by the Radio Corporation of America, and 
from that point enjoyed a motor bus tour of inspec- 
tion of the various radio plants on Long Island as 
well as a delightful dinner given at the Plaza Hotel 
in New York with a typical broadcasting program 
Two weeks later, on October 29th-November Ist, 
the Conference journeyed to New York as the 
guests of the American Telephone and Telegraph 
Company, Postal Telegraph Company and the Com 
mercial Cable Company. During this three-day trip 
the delegates were entertained at a dinner at the 
Waldorf-Astoria by the Postal Telegraph Company 
and the Commercial Cable Company. On the fol 
lowing Sunday afternoon Mr. Clarence A. Mackay 
entertained the Conference at his estate at Roslyn, 
Long Island, and on Monday the delegates were 
entertained by the American Telephone and Tele 
graph Company on a round of inspection covering 
the Bell Telephone Laboratories and other points of 
special interest in the American Telephone and 
Telegraph system. After the dinner at the Waldorf- 
Astoria on Monday evening a demonstration of 
Movietone and Television was given at the Bell 
Telephone Laboratories and the delegates were per 
mitted to talk over the Long Distance circuit t 
London. The entertainment of the Conference was 
concluded with a dinner by the American Delega 
tion at the Mayflower Hotel on Saturday, Novem- 
ber 19th. On this occasion Mr. Hoover, as Chait 
man of the American Delegation, emphasized the 
ease with which conflicting viewpoints were ad 
justed in dealing with tangible scientific problems 
devoid of all emotional and political significance. 
As a welcome interruption in the round of pro- 
tracted committee meetings there were several short 
motor bus trips to points of interest in and around 
Washington, such as the Naval Academy at Annap- 
olis, Mt. Vernon, and the Bureau of Standards. 


Conclusion 


During the deliberations of the Conference, ex 
tending over seven weeks, discussions were held 
and the action was formulated on many projects 
which were of small popular interest but of great 
importance in the scientific advancement of inter- 
national communications. For the purpose of mini 
mizing interference, the Convention provides that. 
twelve months after adoption, no more spark sets 
shall be installed, and that existing sets shall be 
replaced by modern equipment. The Convention 
also (Article 13 Bis) provides for the organization 
of an international consultative committee for the 
purpose of studying technical questions related to 
international radio communication. 

After the adoption of the final articles of t 
Convention, the Conference voted to accept the in 
vitation of the Government of Spain to hold the 
Fourth International Radiotelegraph Conference in 
Madrid in 1932. : 

In accordance with the terms of the new Con- 
vention, the original as signed will be deposited in 
the archives of the Department of State, and a 
copy will be sent to each of the interested Gov- 
ernments. The Washington Convention will go 
into force on January 1, 1929, irrespective of whether 
it has then been ratified by all the signatory powers 
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Full Faith and Credit 


REVIEW OF RECENT SUPREME COURT DECISIONS 


Provision of Constitution to Curious State of Facts Dis- 
Limitation of Permission to Sue for Damages Caused by Rail 
e Under Government Control—Compelling Carrier to Connect With Private 


lure to Remove Snow and Ice from Railroad Platforms Not Negligence as 

\gents Living on Premises and Familiar With Conditions—Judgment of 
fer Damages Suffered by One Engaged in Interstate Commerce Sub 
Review by Supreme Court on Certiorari and Principles of Law as Inter- 


pre t¢ d by 


It Will Control Case— 


Probation Powers. 


By Epcar Bronson TOLMAN 


in Mellon vs 


point ec] 

i 

1 Lumber ( No. 73, reviewed in 

the statet the substitution 
t th rrection of an 


defendant but the bringing 
fendant and was the commence 
yroceeding.”’ 
s frequently arisen in de 
nendment after the 
correction 
Judges 
or another 


s | 1 rur l i mere 
y new suit. 
themselve 1 ne side 
portance which they 
iles and the strictness with which 

Chere have been some very 
t claim was held 
cause of some trifling 
there has 
the 
» original statement 
is could be done 


suit against Payne nor a suit 


lings. But on the whole 


regard an amendment as 


t ’ iwainst the agent 
es designate y the President 
suit, and the holding was that a 
be brought at all except by per 
( ent be brought against 
( onate 
tended to criticize the 
the urt but to make that 
ication to other cases 
No. 39, also reviewed, the 
{ ( e has recovered a 
ec it has been finally 
reme ( urt f that State, it 1s 
by the Supreme 
States, and s far as the law is 
= e State Supreme Court 
ge, but liability will be determined 
aw 
lox. In Roche vs. McDonald, No 
judgment is recovered in a Su 
Washington and is assigned t 
gs a suit the Washington 
Oregon court. The Washington 
es barred by the Washington 
ns, but the bar was not pleaded and 
‘ eg on the Washing- 


ton judgment. Suit is then brought in Washington on 
the Oregon judgment based on the barred Washing 
ton judgment and the right of recovery is sustained 
on the doctrine of “full faith and credit.” 


Constitutional Law—Foreign Judgments—Full 
Faith and Credit 


The judgment of a state court which duly acquired 
jurisdiction of the parties and subject matter involved in 
a suit is valid in every other state although the cause of 
action on which it was rendered might have been success- 
fully defended against in the state in which it arose, and 
although it was based on a misapprehension of the law of 
such other state. 


Roche v. McDonald, Adv. Op. 149; Sup. Ct. Rep., 
\ ol 48. p 142 

In June, 1918, one Dart obtained a judgment 
against McDonald in Washington for $12,500 and 


thereafter assigned it to Roche. In March, 1924, Roche 
sued on this judgment in Oregon where McDonald was 
temporarily employed. The action was begun by per- 
sonal service of a summons and McDonald appeared 
and demurred. The demurrer was overruled and judg 
ment was entered upon failure of the defendant to 
plead further or answer. This judgment was rendered 
in October, 1924, over six years after the Washington 
judgment was rendered 

Shortly afterwards Roche brought action against 
McDonald in Washington on the Oregon judgment 
McDonald answered denying the validity of the Oregon 
judgment and relied upon a Washington statute which 
provided that after six years from the rendition of 
judgment against a debtor it should cease to be a 
charge against the debtor and no suit should be had 
extending its duration or continuing it in force be 
yond such six years. Roche replied to this by pleading 
the full faith and credit clause of the Constitution 

The Washington courts upheld the defendant's 
contention upon the ground that the Oregon judgment 
was a nullity because it was entered more than six 
years after the original Washington judgment was 
rendered. The reasoning advanced in support of this 
was that if a judgment similar to the Oregon judg- 
ment had been rendered in Washington it would have 
been without force and effect, and consequently, despite 
the full faith and credit clause, the Washington courts 
are not compelled to enforce the Oregon judgment 
literally but may examine into the basis upon which it 
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rests, just as they would if the action were based upon 
a Washington judgment 

This view was rejected, however, by the Supreme 
Court of the United States and the contention of the 
plaintiff was held sound. Mr. Justice SANForD de 
delivered the opinion and first stated the settled rule 
in the following terms: 


It is settled by repeated decisiot t this Court that 
the full faith and credit clause of the Constitution re 
quires that the judgment of State urt which had jut 
isdiction of the parties and the subject matter in suit 
shall be given in the courts of ever ther State the same 
credit, validity and effect which it ha the State where 
it was rendered, and be equally mnclusive upon th 
merits; and that only such defenses as would be good t 
a suit thereon in that State can be relied on in the courts 
of any other State. This rule is applicable where a judg 
ment in one State is based upon a cause of action which 
arose in the State in which it is ight to be enforced 
as well as in other case ind the judgment. if valid wher: 
rendered, must be enforced in suc ther State althougl 


repugnant to its own statute 
The learned Justice then reviewed Christmas v 
Russell, Fauntleroy wv. Lum. and Kenney v. Supreme 
Lodge to show that the rule as ipplied to this case 
the plaintiff. Fauntleroy 


sustained the contention o 
v. Lum was particularly relied upon. In that case the 
cause of action arose in Mississippi out of a gambling 
contract in cotton futures. Under the laws of that 
state such a contract was unenforcible, and dealing 
in futures was a misdemeanor. But the controversy 
was arbitrated and an award made to the plaintiff. He 
later sued the defendant in Missouri while the lattes 
was in that state temporarily, and obtained a judg 
ment. On this judgment he afterwards brought an 
action in Mississippi and it was held that under the 
full faith and credit clause such an action could be 
maintained 





The Fauntletr cast direct trolling here r} 
court of Oregon had jurisdiction of t parties and of t 
subject-matter of the suit. Its judgment was valid and 
conclusive in that State The objection made to enforce 
ment of that judgment in Washingtot in substan 
that it must there be denied validit ecause it contr 


venes the Washington statute and would have been i 


rendered in a court of Washingt that is, in effect 
that it was based upon an error of law It cannot he 
impeached upon that ground. If McDonald desired t 
rely upon the Washington statute as a protection from 


any judgment that would extend the force of the Wash 


ington judgment beyond six years from its rendi 


tion, he should have set up that statute in the court of 
Oregon and submitted to that court the question of its 
construction and effect \nd even if this had been done, 
he could not thereafter have impeached the validity of 
the judgment because of a misapprehension of the Was! 
ington law In short, the Oregon judgment, being valid 
and conclusive betwee the parties in that State, was 
equally conclusive in the courts of Washington, and ut 
der the full faith and credit claus ild have been en 
forced by them 
The case was argued by Mr. Lucius G. Nash for 
plaintiff in error and by Mr. V Graves for de 


fendant in error 


Federal Transportation Act 


The permission which the government has given to 
sue for damages caused by railroads while under its con- 
trol is limited to suits brought within the period of the 
statute of limitations against the agent designated for that 
purpose. A suit against a former agent is not a compli- 


ance with the terms of consent amd an error in bringing 
suit against such former agent may not be cured by amend- 
ment substituting the proper agent, after the statute of 
limitations has run. 


Vellon Z Arkansas Land & Lun Ad 
Op. 154; Sup. Ct. Rep., Vol. 48, p. 150 


\ cause of action accrued in favor of the plan 
tiff, Arkansas Land & Lumber Company, on July 23 
1918, for misdelivery of a carload of lumber. Thi 
lumber had been shipped by the plaintiff over two cat 
riers while they were under Federal control. For 


causes of action so accruing the Transportation Act 
allowed an action against “an agent designated by the 
President for such purpose . Wi 1 the periods 
of limitation now prescribed by State or Federal 
statutes.””’ The Arkansas statute of limitations for a 
tions of this sort was three years 

\fter the termination of Federal control the plain 
tiff brought an action in an Arkansas circuit court 





against John Barton Payne Director General of the 
railroads alleging that he was the agent designated 


the President for such purpose 


\t that time Payne was not the agent designat 
but had resigned over three months before and James 
C. Davis had been appointed in his stea This fact 
the defendant pleaded in abatement and the trial court 
sustained the plea, but permitted Davis to be substitute: 
as defendant in October, 1921. Davis then appeared 
and pleaded in abatement that he had been substituted 
after the statute of limitations had run. The trial court 
sustained the plea and dismissed the suit But the 
Arkansas Supreme Court reversed the judgment on 
the ground that the substitution of Davis was not a 


new action but merely an amendment correcting t 
defendant’s name in furtherance of justice. When the 
cause was remanded the plea was renewed by the de 
fendant and was overruled. Judgment was rendered 
for the plaintiff. On appeal, brought by Mellon, the 


succeeding designated agent, the State Supreme Court 


iffirmed this judgment. The petitioner then petitione 
for certiorar: to the Supreme Court t the Unite 
States which granted the writ and finally reversed the 


1 


judgement, Mr. Justice SANFORD delivering the opit 
ion. The reasons for the reversal were explained 
the following portion of the opinion 














The United States had not conse g 
ifte tern ition f Fede ( 
vided y sect I 06 of the | ins rta t 
by a suit brought against the Agent desig1 
President for such purpose, within 
tion prescribed by the State statute I 
at the suit n r g ‘ 
igainst ft persor W > WwW Age 
and ilone la i y to € esel ¢ 
The bringing of the gainst P é 
des gnatec \gc vas t i pl 
juiremen i ght no represent Ly 
nent be thre The st t 
lesignated Age t correct r 
e nan | efenda l r 2 i 
ferent defendant, and was in effect the 
4 new lependent proceeding against m to ef! 
rce the liability of the Government And, as this 
being made more than thre ir ifter the 
cause of action had accrued, was not n nce 
the requirement he Transportation A t 
e brought against the designated Ager € | 
f limitation prescribed by the State statute, t plea 


should have been sustained and the suit 


Mt Tl. O. Mahafty argued the case for the pet 


ner and Mii McFaddin for the 1 Lael 
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Interstate Commerce Commission — Compelling paragraph 22 the present case comes within the re 
Carrier to Connect With Private Tracks— quirements of paragraphs 18 to 21 and that the orde: 


was for non-compliance with them. This con 
tention was separable into two parts: first, that enabling 
the Big Four to reach territory served by another cat 


Shipper” Defined 
of 


void 


§1 the Interstate Commerce Act 


Paragraph 22 of 
























































joes not affect the power of the Commission under para- . : es: nape ; 
graph 9 to comp riers to connect with private tracks ier is an extension of lines within the meaning of 
yf shippers even though under the state law such tracks paragraphs 18; and second, that in forming a possible 
were considered blic tracks because they crossed high- Connection with other railroad lines under an alleged 
wave agreement, trains from these other railroads may tap 
R territory now tributary to the Big Four. Both parts 
f \\ ° - nd . rie - 
166: Sup. Ce. 2% this contention were also rejected. The fallacy in 
the first part was explained thus: 
6 aartione This argument proceeds from the same misconcey 
tetas tion of the purpose of paragraphs 18 to 21 as does the 
€ il eres t specting the power argument discussed above. These paragraphs deal wit! 
e Cor f 7 f to make connec construction and abandonment on the part of the carrier 
DeT Yering Coal Com not with side tracks built by the shipper Furthermors 
pct SLE coned he order gave the Big Four no trackage rights over the 
L PEivare Tacs Coal Company’s track. The mere fact that a side track 
its mine to with which a connection is sought extends to an indus 
9 the LJ plied to try located on another railroad does not make the switch 
f ( in order ré connection or the track of the shipper, or both combined, 
ms 1 oper in extension of the railroad within the meaning of para 
stru ntain, and ope em ae an 
. graphs 18 to 21 
t S tracks Phe . . 
0 tn Biltennd lhe answer to the second part of the contention 
r ( i LTO : ‘ ‘. 
necessarv find. as Stated in the following: 
( SSal \ ul 
praved for [he argument is that because of the possibilities 
- tore ite Con the use of the track by these other carriers, it is an ex 
‘ el witl the meaning of paragraph 18. But n 
c . uch <¢ tion has been made or attempted or threatened 
gy provisions ul eit the Illinois Commerce Commission nor the 
5 of this ite Commerce Commission has authorized such cot 
oe tuations ection or use. If the track is used by the Illinois Cen 
ict enais ral the Southern Illinois in the manner described 
ari nee varagraph 20 of section 1 furnishes the appellant with a1 
ay he ippropriate remedy 
su Che contention next dealt with was that the con 
e put in | : k . . 
ad a nection here ordered crossed highways which made it 
me i public track under the state law and that hence it 
federal district @S an extension within the meaning of paragraphs 
, restrain the en 18 to 21 his contention was rejected as unsound 
ee iudges sit- because of the powerlessness of the state to curtail the 
findings of Commission’s power Respecting this the learned 
¢ fit 1g ; a ae 
ts the Urgent ustice said 
efici S238 of il Code as s true that, under section 45 of the Public Utilities 
end the district \ e State, Cahill’s Illinois Revised Statutes (1915 
- 1, mae ( [ lla, par. 60, a switch track, though built by an 
= a = ndustry and used in connection with it, is a part of the 
‘ g the opiniol vilroad subject to public use. But obviously, a State 
| ely the sevet annot, in respect to the regulation of interstate commerce 
constituting erride the will of Congress [The commission was givet 
é $s col ting - 
A a ee ‘ e¢ authority to compel an imterstate carrier to construct 
versi eT strict court i itch connection with a side track built by an indus 
i at the powe t The State cannot curtail the Commission's power 
oti 1 nat rat ) to require the nterstate commerce by denying it authority to com 
ares . ’ ection built en el a connection with such a side track unless the circum 
a : : rere > stances are such that public necessity and convenience 
I vas rogat paragraph <<, require an extension of the railroad under paragraphs 18 
hi he Interstate Commerce Act to 21 
4 ‘ > ) a . 99 9 P . —_— 
- gTapn << ¢ [he contention next considered was to the effect 
5 the that the Coal Company was estopped by proceedings 
ed by a in the state courts from denying that the proposed 
s , ao extene & connection was an extension under paragraphs 18 to 
Pag mere 1, 21 This alleged estoppel was urged on the ground 
S that the Supreme Court of Illinois had held void an 
It ‘olv here. for order of the Illinois Commerce Commission permit 
; ting the building of the tracks because they were an 
- nforved extension of the carrier’s lines, and that the Interstate 
¢ as a limitation Commerce Commission had sole jurisdiction over them 
e Commission This contention was disposed of in the following lan 
wagrapas Te guage of the opinion 
vit] gehts The Big Four, having thus convinced the State court 
it the order of the State commission was void because 
t h tl the matter one within the jurisdiction of the Federal 
even thougn the mn sists now that the latter cannot act be- 





State decision. The judgment of the hig! 
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est court of the State is, of course, conclusive in so far 
as it declares that the State commission exceeded its statu- 
tory powers. But, obviously, neither the legislature nor 
the courts of a State can limit the power of the Inter- 
state Commerce Commission to compel connections with 
private side tracks. The declaration of the State court 
that the track which the Federal authority determines 1s 
private, shall be deemed public, can not aftect the validity 
of the order of the Interstate Commerce Commission. If 
it could, construction by the railroad of the switch con- 
nection with the shipper’s track would not be compellabl 
under either State or Federal law 
The fifth contention of the Big Four was that the 
Coal Company is not a “shipper” within the meaning 
of paragraph 9, because it already has a connection 
with the Illinois Central. This was rejected briefly 
with the observation that there is no foundation for 
such a limitation in the general language of paragraph 9. 
Next in order the sixth contention was stated and 
disposed of as follows: 


1 
K 


It is contended that the coal company is not a shipper 
on the Big Four, within the meaning of paragraph 9, be 
cause up to the time of the application to the Commission 
it had not actually shipped coal by this route over the 
sig Four. The argument is that no one, unless he is al 
ready a shipper at the time of the application to the 
Commission, is entitled to a switch connection. Congress 
imposed no such limitation. It safeguarded the expendi 
tures of the carrier by other provisions limited the 
railroad’s obligation to the building of the switch connec 
tion, leaving the burden of building the side track upon 
the shipper. 


The final ground urged by the Big Four was that 
by the law of Illinois, as previously stated, this track 
was a public track; that as such, its building was an 
ultra vires act on the part of the Coal Company; and 
consequently that whether public or private, it was not 
a “private side track which may be constructed” within 
the meaning of paragraph 9. With reference to this 
contention the learned Justice said 


Congress obviously did not impose upon the Interstate 
Commerce Commission the duty of determining, before 
issuing an order, whether not a private track actually 


in existence had been constructed by the shipper ultra 
vires. Whether in so acting, the shipper transgressed 


t by the State a question which 
t< 


powers conferred upon it 
cannot be raised in this suit. If the State concludes 
question the legality of the shipper’s acts, it must do 
in a direct proceeding instituted by it for that purpose 


s 


The opinion was concluded with the following 
observations concerning the importance and usefulness 
of opinions by the trial courts as assistance to litigants 
and appellate courts in disposing of litigation without 
unnecessary labor: 


The District Court proper] fused to grant a Stay 


y 
of the Commission’s order pending an appeal. It is dif 
cult to believe that the appeal would have been persisted 
in, if that court had delivered an opinion setting forth 


its reasons for dismissing the bill. Where the trial court 
omits to state the grounds of its decision, the appellate 
court is denied an important aid in the consideration of 
the case; and the defeated party is often unable to deter- 
mine whether the case presents a question worthy of con 
sideration by the appellate court. Thus, both the litigants 
and this court are subjected to unnecessary labor. 

The case was argued by Mr. George B. Gillespie 
for the appellant, by Mr. Blackburn Esterline for the 
United States, and by Mr. Patrick J. Farrell for the 
Commission. 


Federal Employers’ Liability Act 
An interstate carrier is liable to its employees for in- 
juries caused by defects due to its negligence in the main- 
tenance of its station platforms, but failure to remove snow 
and ice from such platforms is not negligence as to its 


station agents who live on and are familiar with the con- 
dition of the premises. 

Missouri Pacific R. R. Co. v. Aeby, Adv. Op. 159 
Sup. Ct. Rep., Vol. 48, p. 177. 

The petitioner was employed as station agent at 
Magness, Arkansas, by the railroad company, the re- 
spondent, which does interstate business. She re- 
covered a judgment in a state court in Missouri for 
an injury while so employed. This judgment was 
affirmed by the Missouri Supreme Court which held 
that the Federal Employers’ Liability Act applied to a 
case of the kind presented. Certiorari was granted by 
the Supreme Court of the United States. 

The injury sustained was the result of a fall on 
the station platform early one morning before daylight, 
at a time when the platform was covered with ice and 
snow which had fallen during the night. The peti 
tioner had gone to the platform with another woman 
to move a truck to a place near the track. A lamp 
and lantern had previously been lighted, but so far 
as was shown these were left inside so that they 
shed no light on the platform. While outside for this 
purpose the respondent tripped on something rough, 
slipped, and fell. The injury sued for resulted from 
this fall. 

rhe petitioner contended that on t 
Federal Act did not apply, that no neg 
part of the railroad was shown, that the respondent 
had assumed the risk, and that she was injured as the 
result solely of her own negligence. 

lhe Act provided that a carrier was to be held 
liable for injuries to employees resulting from any de 
fect or insufficiency due to its negligence in “its cars 
engines, appliances, machinery, track, roadbed, works, 
boats, wharves, or other equipment.”’ Under this lan 
guage the Supreme Court of the United States held, 
in an opinion delivered by Mr. Justice But er, that 
the state court had rightly held that the Act applied 


to this case. 


ese tacts the 


igence on the 


The language is broad and includes things and places 
furnished by carriers to be used by their employes in the 
performance of their work. The platform was intended 
to be and was used by the respondent to do station work 
Having regard to the beneficent purposes of the Act, i 
vould be unreasonable to hold that when so used a sta 
tion platform is not covered by the word “works” in the 


; 
rh¢] 


above quoted provision. The Supreme Court rightly 


that the clause applied. 


held 


Sut it was held tha ere was not sufficient evi 
But it held that there was not sufficient 
dence to warrant a recovery on the theory of negligence, 


und on this ground the judgment was reversed: 


[his case is governed by the Act and the applicable 
| 1 


principles of the common law as established and applied 








in the Federal courts. here is no liability in t al 
sence of negligence on the part of the carrier. Its duty 


respect of the platform did not make petitioner an in 
surer of respondent’s safety; there was no guaranty that 


the place would be absolutely safe. The measure of duty 
in such cases is reasonable care having regard to the cir- 
cumstances. The petitioner was not required to have any 
particular kind of platform or to maintain it in the safest 
and best possible condition. No employment is free from 
danger. Fault or negligence on the part of the petitioner 


may not be inferred from the mere fact that the respondent 
fell and was hurt. She knew that it had rained and that 
the place was covered with ice and snow. Her knowl- 
edge of the situation and of whatever danger existed was 
at least equal to that chargeable against the petitioner. 
Petitioner was not required to give her warning. It is a 
matter of common knowledge that almost everywhere there 
are to be found in public ways and on private grounds 
numerous places in general use by pedestrians that in 





similar weather are not materially unlike the place where 
respondent fell. Under the circumstances, it cannot rea 
sonably be held that failure of petitioner to remove the 
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and ice v ted any duty owed to her. The obliga 
tion in atien platforms and the like owed by 
carriers to their pas or to others coming upon their 
premises for the tran saction of business is greater than 
that due their employes accustomed to work thereon. The 
t familiar with the situation, are 


snow 
recnect of st 
respect Z 


engers 


reason is that latter, 


leemed voluntaril take the risk of known conditions 
and dangers facts of this case, when taken most 
favorably to the spondent, are not sufficient to sustain 
finding that titioner failed in any duty owed to her. 
The case w gued by Mr. Merritt U. Hayden 
for the petitic nd by Mr. Patrick H. Cullen for 


respondent 
I k iC! 


Liability Act 

The judgment of a state court for damages suffered 
by one engaged in interstate commerce is subject to review 
by the United States Supreme court on certiorari, and the 
principles of law as interpreted by the latter will control 
the case. 


Federal Employers’ 


Gulf, A orthern R. R. Co. v. Wells, 
\dv. Op. 152 ip. Ct. Rep., Vol. 48, p. 151. 

The plaintiff was employed as a brakeman by the 
Railroad ‘ ynpany which was an interstate carrier. 
He sued in a ourt in Mississippi to recover for 
an injury sustained while so employed, due to negli- 
gence of th ginee! At the trial the defendant 
moved for a directed verdict at the conclusion of the 
evidence, but this was denied and the jury returned a 
verdict for the ntiff. Judgment on this verdict was 
affirmed by the Supreme Court of Mississippi and the 
carrier was granted a writ of certiorari. 


It was undisputed that the plaintiff was employed 
and that the case was governed 


in interstate commerce 

vy the Federal Employers’ Liability Act. The ques- 
tion presented whether the evidence warranted 
recovery under the principles of law interpreted by the 


federal courts letermine this it was necessary to 
review the 
The evidence given by plaintiff was that just 
after he gave a signal to the fireman to go ahead he 
t switch and then back to the train 

was moving at about eight or ten 
attempted to climb on the caboose 
»f coal, turned his foot and went 
gave an unusual jerk thus causing 


her testified that this unusual jerk 


eVIGeTICE 


ran back to thi 

; 4 
which by that 
miles an hour As | 
he stepped ona 
down and the engi 





the injury. He f 
was of a kind he had seen on through freight trains 
but never on local freights 

The other members of the crew testified that it 
was not the dut f the engineer to look out for men 


on the other side 
that he did not 


the train where the plaintiff was; 
w where the plaintiff was; that he 
nothing to cause a 


started in the ary way doing 

lurch or jerk; that at the time of the injury there 
was no unusual lurch or jerk the train. The evi- 
dence of the crew was not rebutted 


ew of the evidence the Supreme 
States reversed the judgment of 
Justice SANForD delivering the 
this reversal was explained i 


Upon this 
Court of the Li nite 
the State tril un i] Mr 


opinion The basis for 





the following terms 

It is urged here in behalf of Wells that, despite this 
evidence, the question of the engineer’s negligence was 
properly submitt the jury because of an inference to 
be drawn from Wells’ own statement that “the engine 
gave an unusual jerk” which was more severe than any 
he had ever experienced or seen on a local freight train. 

We cannot sustain this contention. In the first place, 
there was no evidence that the engineer knew or should 
have known that Wells was not on the train, but was 


attempting t after it had started and was in a 
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situation in which a jerk of the train would be danger- 
ous to him. 

Aside from this, Wells’ statement that the jerk was 
given by the engine, was, obviously, a mere conjecture, 
as he was then at the side of the caboose, ten car lengths 
away where he could not see what occurred on the en- 
gine. And his opinion that the jerk was unusual and 
severe as compared with those which he had previously 
experienced on local freight trains, had no substantial 
weight; his situation on the ground by the side of the 
moving train, after his foot had turned on the piece of 
coal and he had gone “down,” being plainly one in which 
he could not compare with any accuracy the jerk which 
he then felt with those he had experienced when riding 
on freight trains 

In short, we find that on the evidence and all the 
inferences which the jury might reasonably draw there- 
from, taken most strongly against the Railway Company, 
the contention that the injury was caused by the neg- 
ligence of the engineer is without any substantial support 
In no aspect does the record do more than leave the matter 
in the realm of speculation and conjecture. That is not 
enough. 


The case was argued by Mr. Ellis B. Cooper for 
the petitioner and by Mr. W. Calvin Wells for the 
respondent ° 


Criminal Law—Probation Powers 


Under the Probation Act the district courts have the 
power to suspend sentence and place a defendant on proba- 
tion after conviction, plea of guilty, or nolo contendere any 
time until the imposition of sentence but not thereafter. 


United States v. Murray; Cook United States, 
Op. 201; Sup. Ct. Rep., Vol. 48, p. 146. 

Two cases were brought before the Supreme 
Court, one by certificate from one of the Circuit Courts 
of Appeals and the other by certiorari, involving the 
construction of the Act of March 4, 1925, establishing 
a probation system for the federal courts. In one case 
the district court placed a convict on probation the 
day after sentence had been imposed. In the other, 
the probation order was entered over two years after 
the sentence was imposed. 

Both cases turned on the meaning of the first and 
second sections of the Probation Act and were disposed 
of in the same opinion. Those sections make the fol- 
low ing provisions : 

“That the courts of the United States having original 
jurisdiction of criminal actions, except in the District of 
Columbia, when it shall appear to the satisfaction of the 
court that the ends of justice and the best interests of the 
public, as well as the defendant will be subserved thereby, 
shall have power, after conviction or after a plea of guilty 
or nolo contendere for any crime or offense not punish- 
able by death or life imprisonment, to suspend the imposi- 
tion or execution of sentence and to place the defendant 
upon probation for such period and upon such terms and 
conditions as they may deem best; or the court may 
impose a fine and may also place the defendant upon pro- 
bation in the manner aforesaid. The court may revoke 
or modify any condition of probation, or may change the 
period of probation: Provided, That the period of pro- 
bation, together with any extension thereof, shall not 
exceed five years. i 

“While on probation the defendant may be required to 
pay in one or several sums a fine imposed at the time of 
being placed on probation and may also be required to 
make restitution or reparation to the aggrieved party or 
parties for actual damages or loss caused by the offense 
for which conviction was had, and may also be required 
to provide for the support of any person or persons for 
Ww hose support he is legally responsible. 

“Sec. 2. That when directed by the court, the proba- 
tion officer shall report to the court, with a statement of 
the conduct of the probationer while on probation. The 
court may thereupon discharge the probationer from fur- 
ther supervision and may terminate the proceedings against 
him, or may extend the probation, as shall seem advisable. 

“At any time within the probation period the proba- 

tion officer may arrest the probationer without a warrant, 


Adv 














































































































































jee a 

















Of, \MERI( AN BAR Assov LATION Jor RNAI 


or the court may issu varrant f arrest. Ther 

upon such probationer shall forthwith be taken before the 
court. At any time after the probat period, but withi1 
the maximum period for which the defendant might orig 
inally have been sentenced, the court may issue a warrant 


and cause the defendant to be arrested and brought before 
the court. Thereupon the court may impose any senten 
which might originally have been imposed.’ 


The conclusion reached was that under this statute 


the power of the district courts to place a defendant 


on probation ceased upon the imposition of sentence 


} 


The reasoning leading to this result was explained fully 
by the Curer Justice who delivered the opinion of 


the Court. He first adverted to the report of the House 
Judiciary Committee recommending tl 

bill. That report pointed out the inadequacy of the 
then existing parole laws and the pardoning power of 
the executive in that they were operative only after 
the serving of part of the sentence or in any event 
after the imposition of sentence with its incidental dis 


ne passage of the 


grace. The provisions of the Act of June 21, 1902, 


fixing reductions of the time to be served, were als 


referred to. 

With these various provisions of law as a back 
ground for construing the Probation Act the learned 
CuieF Justice undertook the determination of the 
question: Before what time must the probation lb 
granted ? 

Two answers to this latter question are possible. It 
must be grantable either at any time during 
sentence or be limited to a time before execution of the 
sentence. If the first answer is adopted vould confe 
very comprehensive power on the district judges in the 
exercise of what is very like that of executive clemency 


hi } 
Ss Whnok 


in all cases of crime or misdemeanor It would cover 

most cases the period between the imposition of the sen 
tence and the full execution of it It would cover a 
period in which not only clemency by the President unde 


the Constitution might be exercised but also the power 
parole by a Board of Parole abating judicial punishment 
to the extent of two-thirds of it as to all crimes punis! 
able by imprisonment for more than one year. 

The opinion continued with the suggestion that 
it seemed unlikely that Congress intended by this Act 
to add a third method of mitigation to punishment ot 
to impose on the already overworked district judges 
the burden of hearing the applicatio1 


> 


f convicts dur 


CURRENT 


\ Department Devoted to Recent Books in Law and Neighboring Fields and to | 
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LEGAL 


ng the entire time otf thei inprisonni nt vith 


ence to this parole statute and the executive cl 


the learned CHIEF JUSTICE said 


oviding a suspension so that the stig 


held and an opp rt 


actual imprisonment shou 





This amelioration had been largel 


ltaminating influ 





eteran criminals in the beginning of th ! s 
Experience l 
tentiae between the conviction and certa 
ment, on the one hand, and the actual 


nibli 1soy > " ‘ce + 
public disgrace of incarceration and evil 


i€ Cas¢ Was a proper me, grea R 
done in stopping punishment by putting 


n probation he avoidance of imprisor 





It was conceded in the opinion that the cor 


1 


tion given was not the only possible interpr 


the language and care was taken to emphasize 


history of this type of legislation and the inadequa 


of other relevant powers had been considered 
Ing it 


[he case was argued by Mr. H. ¢ Wade 


lad shown that there was a reali |! 5 poen 





petitioner in the Cook case and by Assistant Attorne 


General Mabel Walker Willebrandt for petiti 


the Murray case and for respondent in C LSt 
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tion of Interesting and Significant Contributions Appearing in the 
Current Legal Periodicals 


Among Recent Books 


HE British Year Book International Law 

Eighth year of issue. 1927. New York: Oxford 

University Press (American Branch). Pp. vi, 221 
$5.50. Foreign Affairs: An American Quarterly 
Magazine. Published by the Council on Foreign Rela- 
tions, 25 W. 43rd St., New York. 1927. $5.00 per 
vear 

The British Year Book « International Law, 
published by The Roval Institute of International Af 


fairs, has become a recognized accurate 
mary of the most important internationa 
the year. That for 1927, the eighth year of issue, 


tains the high standard set by those of previous 


which the names of its distinguished editors—Sir 
Hurst and Professor A. Pearce Higgins—would 


one to expect. Besides excellent summaries of t 


cisions, opinions and awards of international tril 


is well as of national tribunals involving points 


quest 


Men 
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1926, and reviews ot a 
st important books of the year 


en O 
nte tters ving important 
es s nations, a full bibliography of 
same y of « the year 1926, 
mpiled by 1 Institute of International Affairs 
m newspaj eviews, Official journals, parliament 
y papers S Year Book contains 
ven iret are rticles y outstanding 
Mir nteresting “inner 
stor ot t ratiol i iris, which, he points 
it 
vas the f uins the most important international 
imet g g s and neutrals at 
a wi g lik eptance 
The event it W: s Mr. Malkin says, 
revived the « rsy supposed to have been settled 
this famou iration, over the liability to seizure 
enemy ¢ neutral ships, or neutral goods on 
nemy shij Great Britain renounced her long 
asserted right t e enemy goods a neutral ship 
ind the Fre: rnment waived the right to capture 
ieutral go en¢ g The Declaration 
established the ple for which the United States had 
ong contenae that ree ships free goods.” As 
ompensation t re Britai er acceptance of 
this principl proposed that the United States 
should agree to t ibolition of privateering, to which 
renunciation | attached great importance The 
United States er, was ge to renounce this 
right, and, the re, never became a signatory to the 
Declaration, alt gh she probably never has commis- 
ioned a D1 was signed 
The Declar n of Paris also contained a provision 
hat a blockad in enemy port to be binding upon a 
neutral must be effective, a excepted contraband 
f war from t rotection against seizure of neutral 
goods under « flag. From these principles arose 
the doctrine of tinuous voyage, which is discussed 
by Mr. O. H. } tham. This is the name given to the 
rule that 
1 neutral ide which he is 
al ¢ 
The name, as M um says, is misleading, and 
may be « e fact that it originally related to 
the voyage 
But the t t that of the 
sae alt (the ; the tranmortation of the année 
He traces { sto the doctrine and 
its application t uses of contraband in 1756, block- 
ide in 1804 ge, or coastwise trade, in 1806 
Professo1 irce Higgins writes of “Retaliation 
Naval 
Al States e says, 
attempt which 
, ernational agree 
eat tat 
His study irse, involves a consideration of 
Napoleon Milan decrees and of the 
consequent | rders in Council of 1809, and a 
review of the ments of Sir Samuel Evans in the 
case of tl 1916] 2 A. ¢ 77, and of Lord 
Sumner in that of the Stigstad [1919] A. C. 286, 
which invol Retaliat Orders in Council issued 
by the Britis ernment during the World War in 
reply to the G n Government’s decree of February 
4, 1915, decl gs the waters about the British Isles a 
var are | enemy ships whatever their char- 
acter fo vould be destroved and neutral 
vessels uld exposed t langer, as well as the 


which followed 
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the German announcement of an almost unlimited sub 
marine warfare in European waters. The first fruits 
of the German decree was the sinking of the Lusitania 
on May 7, 1917, by a German submarine, and the de- 
struction of the lives of 1,198 men, women and children 
non-combatants 

The cases discussed involves the extraordinary 
powers and functions exercised by the British Prize 
Court as protector of neutral rights. 

Its function is,” said Lord Sumner, in the 
tigstad, supra, “in protection of the rights of neutrals, to 
weigh on a proper occasion the measures of retaliation which 
had been adopted in fact, and to inquire whether they are in 
their nature and extent other than commensurate with the prio: 
wrong done, and whether they inflict on neutrals, when they 
are looked on as a whole, inconvenience greater than is rea 
sonable under all the circumstances.” 

Chis jurisdiction goes beyond anything vested in any 
American tribunal. The sense of responsibility for 
its exercise is adequately shown in the judgments re 
viewed. While, as Professor Higgins says, there are 
doubts as to the extent to which reprisals may be car- 
ried, it is well settled they must not violate “the im- 
perious obligations of humanity.” To this rule the 
decrees of the Anglo-French governments were held 
by the Prize Court to have conformed. While in the 
course of the execution of their decrees the Central 
Powers destroyed no less than 1,716 neutral ships, in- 
volving a loss of over 2,000 lives, “in no single case did 
the application of these principles” of reprisal decreed 
by the British Orders in Council, 

loss of life to either enemy non-combatant or 
thus differing in a striking manner from the proceed 
rsary 


case ol the 





“involve the 
neutral 
ings of their adve 
Professor J. L. Brierly discusses the question of 
an International Criminal Court, to which 
he gives a negative answer. 

Mr. W. E. Beckett reviews the history of the case 
of The Franconia in the English courts (2 Exch. Div 
63) as bearing upon the case of the Lotus, which at the 
time of his writing was pending undetermined in the 
Permanent Court of International Justice—a case in- 
volving the right of Turkey, under the rules of inter- 
national law, to punish criminally a French officer of 
mercantile marine arrested within the Turkish 
minions for alleged culpable negligence in so navigat 
ing a vessel of his country as to collide with a Turkish 
vessel on the high seas, resulting in the death of eight 
lurkish sailors and passengers. 

Sir John Fischer Williams discusses the difficult 
question of Denationalization—in the light of the prin- 
ciples of international law, first with regard strictly to 
the relations between a state and its nationals, and sec- 
ondly so far as its decrees affect the relations between 
an individual of its nationals and another state towards 
whom he has certain relations. 

Finally, Dr. H. Lauterpacht furnishes an article on 
“Spinoza and International Law.” The article opens 
with the statement that 

Spinoza’s contribution to international law does not exceed 
ousand five hundred words, and its direct influence on 
the science of international law in the following centuries 
appears to have been altogether negligible.” 

\fter this candid statement, it will not seem strange that 
a perusal of seventeen pages of discussion fails to reveal 
anything of more interest than that Spinoza was of the 
opinion that a treaty is only binding on a state so long 
as the cause that produced it lasts. His views are in 
conformity with the doctrine embodied in the clausula 
stantibus, This he derived from the theory 
state is above all moral laws. Hence we read 
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without surprise that Herder, Fichte and Hegel were 
admirers both of Machiavelli and Spinoza! 

As will be seen, then, the British Year Book offers 
a varied repast to minds interested in international re- 
lations. Foreign Affairs, published in the United States 
by the Council on Foreign Relations, gives similar ma- 
terial in quarterly instalments—the four together pre- 
senting a volume and a variety similar to, but some- 
what greater than, that of its English prototype. Both 
present the careful, thoughtful products of qualified 
minds for the consideration of intelligent readers who 
are not in the confidence of foreign offices and yet who 

feel the obligation upon all citizens of a modern democ- 
racy to endeavor to form intelligent and justified opin- 
ions upon relations between their own and other gov- 
ernments and peoples. 
Geo. W. WICKERSHAM. 
January 23, 1928. 

The Bill of Rights and Its Destruction by Alleged 
Due Process of Law, by Henry Wynans Jessup (Cal- 
laghan & Co., Chicago and New York, 1927), ( Preface 
VII-VIII), p. 1-87. 

The thesis which this monograph seeks to maintain 
is, in brief, that rights contained in the first eight amend- 
ments to the Constitution (the Bill of Rights) cannot 
be amended by vote of three-fourths of the State Legis- 
latures, as provided in Article Five of the Constitution. 
Since, under the Tenth Amendment, powers not dele- 
gated to the United States by the Constitution nor pro- 
hibited by it to the States are “reserved to the States 
respectively or to the people,’ the author contends that 
the reservation to the States is of powers which State 
Legislatures could have exercised, and that reservation 
to the people is of powers and rights which the people 
of the States had never surrendered to their Legis- 
latures. Hence, he contends that the intent of Article 
Five of the original Constitution was, that “Congress 
when confronted by a proposed amendment was to 
determine whether it related to the Frame of Govern- 
ment and the Schedule or to rights reserved to the 
people.” If the proposed amendment concerned the 
structure or frame or mechanics of Government, then 
it could be referred to the State Legislatures. If it con- 
cerned the Bill of Rights, then the author takes two 
positions. On page 35, he states: “I assert that it was 
never intended that the Bill of Rights should be amend- 
able by virtue of Article V of the Constitution.” On 
page 72, however, he says that “what Congress should 
have declared, in proposing the amendment (the 18th) 
was that it involved a right reserved to the people and 
therefore should have requested that it be ratified by 
conventions and not by the Legislatures.” 

The author’s theory is ingenious; but it is not 
supported by anything in the debates on the subject in 
the Federal Convention of 1787, or in the Congress of 
1789 that adopted the Bill of Rights. On the contrary. 
not only those debates but the discussions in the State 
Conventions of 1788 which ratified the Constitution 
make it certain that no restriction was intended as to the 
kind or extent of amendment which might later be 
adopted. It was clearly contemplated that future 
amendments might contain additional restrictions on 
the powers of the States or of individuals, or remove 
those already imposed, or deny to the States powers 
which they then retained and reserved, or alter any of 
the great compromises of the Constitution. Especially 
was it clearly contemplated that the future amendments 
might abridge the reserved police powers of the States; 
for an express proviso proposed by Sherman of Con- 
necticut, “that no State shall without its consent be 


affected in its internal police” by any amendment, was 
rejected by the Convention on September 15, 1787 
There is no evidence whatever that the two modes of 
amendment (proposed by Madison) provided for in 
Article Five, viz.—ratification by the Legislatures, or by 
Conventions, in three-fourths of the States—had any 
reference to the differing nature of the amendments, or 
that one mode was directed towards amendments of 
the Articles affecting Congress, the Executive, and the 
Judiciary, and that another mode was directed towards 
amendments affecting individual rights. It is to be 
noted that in the original Constitution (prior to the 
Bill of Rights amendments) there were certain funda 
mental rights of individuals guaranteed—rights of simi- 
lar nature to those in the Bill of Rights—the right to 
jury trial in criminal cases, the rights under the treason 
clause, the right against bills of attainder, the right of 
all privileges and immunities of citizens in other States 
In the debates in the Convention, there can be found no 
trace of a suggestion or idea that amendments of these 
sections were to be made in any different manner than 
amendments of other sections. The fact is, the only 
reason for the suggestion of allowing amendment by 
Conventions was that elections to Conventions were on 
a broader basis than to Legislatures, there not being the 
restrictions as to age, property, and professions, etc., 
which applied to the latter, and hence a more general 
representation of the people might be expected in a 
State Convention than in a State Legislature. (With 
the removal of these restrictions at the present time, 
the reason has now largely disappeared ). 

There are other historical errors in this book which 
weaken the author’s argument. On page 37, he speaks 
of the “First Constitutional Convention” as having been 
chosen by the people; it was in fact chosen by the State 
Legislatures. Massachusetts, in ratifying the Consti- 
tution in 1788, did not ratify “conditionally” as stated 
on page 31. New York was not the only State in 1787 
whose Constitution contained no Bill of Rights (page 
3); for the Georgia and New Jersey State Constitu- 
tions also contained none. 

CHARLES WARREN. 

Washington. 

Carriage of Goods by Sea Act 1924, by R. Tem- 
perley and John Rowlatt, 1927. 3rd Edition. London: 
Stevens & Sons. Pp. 128. 

This book relates, as its title indicates, to an Act 
of Parliament passed in 1924. The rules embodied in 
this Act are to apply in a greater or less degree to all 
contracts for the carriage of goods by sea from any 
port in Great Britain or Northern Ireland to any other 
port, with four exceptions which briefly stated are: 

1. The Rules do not apply to carriage of live 
animals. 

2. Goods carried on deck. 

3. The rules have a modified effect in relation to: 
(a) The coasting trade. (b) Shipments made other- 
wise than in course of ordinary trade. 

4. Rules do not apply to contracts by charter 
party. 

The authors give a brief history of the various acts 
adopted in other countries, including the Harter Act of 
Congress passed by the United States in 1893, which 
was followed by the Sea Carriage Act of 1904 by Aus- 
tralia and the Water Carriage of Goods Act of 1910 
by Canada. 

This legislation was followed in 1921 by what is 
known as the Hague Rules adopted at the Hague in 
1921 by the International Law Association. It was 
hoped that the various countries represented in this As- 
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ciation would the Hague Rules and in that way 


e shippers and the ship owners would find universal 
ontracts in use in every country, and thereby avoid all 
the difficulties and controversies which now arise in 
e carriage of ¢ s by sea, because of the conflict of 
vs and customs relating to such carriage 
So far the gue Rules é t been adopted 
ilthough Parliament must have irefully consulted 
hem and the the »f 1924, which differs 
ym the Hag iles essential fea 
tures 
The United ites have not adopted the Hague 
ules, but it it may do so, carrying out in that 
vay the benefit f having uniform shipping contracts 
the entire gn carrying trade of the world. The 
Harter Act of 1895 was passed check, if possible, 
the decline of t foreign carrying trade of the United 


States. The Acts of Congress prohibited the purchase 
f a foreign-l by an American citizen, and 
denied him the right to enroll such a ship in the Ameri- 
an Merchant Marine As the ship-building industry 


was in that wa ed against foreign competition, 


ind labor was 1 higher on board of an American 
ship than reign ship, the American ship 
ywner was at a great disadvantage in competing with 
the foreign sl rs, especially those who were re 
ceiving valua bsidies from tl home govern 
ments. 

The Amer ship-owner was at a further dis 
idvantage as ag st a foreign ship-owner, because he 
could not s liability by « es in his bill-of- 
lading, the courts having held that such clauses were 
against public policy and, therefore, void. Congress, 
in order to ¢ irage and help the American ship- 
owner, passed the Harter Act declaring in terms how 
the ship-owne1 ibility should be limited and at the 
same time, to some extent, created a uniform bill-of- 


lading. Unfortunately, the existence a tariff in the 
United States greatly hamper the adoption of a 
Leading 
Oregon ew, December ( Eugene, Ure. ) 
The Framing yption of the National Constitu 


tion, by Lawre! [. Harris; President’s Message to 











Oregon Bar Association, by W. Lair Thompson; Stare 
Decisis and Law Reform, by Charles E. Carpenter ; 
Concerning the Record of the Supreme Court of Ore- 
gon, by Joh Rand; Law and Public Opinion, by 
M. A. Macdor Law Enforcement, by Rev. Levi 
[. Penningt 

Yale Laz wnal, January (New Haven, Conn. ) 

Legal Perso by Bryant Smith; The Pleading of 

Counterclaims Charles E. Clark and Leighton H 
Surbeck; Stat ntrol of Utility Capitalization, by 
Maurice C. Waltersdorf 

Harvard Review, January (Cambridge, 
Mass The | ic Utility Concept in American Law, 
by Gustavus Robinson; Fraud, Undue Influence, 
and Mistake Wills, Warren; The Tort 
Aspect of Anticipatory iation of Contracts, by 
L. Vold 

Boston ! ty Law Review, January ( Boston) 
—The Constitut und Com Law Restraints on 
Alienation, by Harold M. Bowman; The New Poor 


Debtor Law, by Bernard Ginsburg 

Canadian Bar Review, December (Toronto)—The 
Common Law—lIts Debt to Rome (Part II), by Mr. 
Justice Rives Hall; Sir Richard Muir, by Mr. Justice 
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uniform international bill-of-lading. The interest in 
the foreign carrying trade in American ships prior to 
the world war was of little importance, because the 
United States had such a negligible number of ships in 
that trade. The foreign carrying trade had ever since 
the Civil War been diminishing, until there was only 
a fraction of its fleet left when the war of 1914 was 
lared in Europe. This Government then began to 
realize small a fleet of merchant vessels the citi 
ezns of the United States had engaged in foreign trade, 
and an era of ship-building began. A wild orgy of the 
building of ships prevailed in the most reckless and 
extravagant form So enormously was this ship 
building mania carried on, that at the close of the 
war in 1918 there were thousands of American ships 
lying idle in fleets of scores or more, in many ports of 
the United States in the Atlantic, Pacific, and Gulf of 
Mexico. Many of these ships were sold for one 
twentieth of their cost, some of them were scrapped, 
of them are still idle and unsold and fast 


dec 


how 


and many 
becoming worthless 

Che foreign carrying trade of the United States 
has not been prosperous, and hence Congress 1s not in 
terested in passing legislation which is restrictive, rather 
than of advantage to that interest. 

The book is a clear and concise statement and re 
view of this English Act, and the decisions defining and 
construing it make it of value and importance to 
shippers, importers, and underwriters in this country. 
It is also useful in the library of the lawyer whose 
practice includes admiralty cases; small and compact, 
of convenient size, to be carried about by merchants, 
underwriters, and adjusters of losses. It ought to be 
in the hands of every ship-owner, as well as the lawyer 

The citations to both the American and the British 
Courts add practical value to the proctors in admiralty 
in cities of the sea coast 


CHARLES E. KREMER 


Articles in Current Law Reviews 


Hodgins ; 
lr. Ross. 

Minnesota Law Review, January ( Minneapolis ) 
\mendment and Aider of Pleading, by Charles E. Clark 
and Ruth A. Yerion; Acceptance of Bills of Exchange 
by Conduct, by L. W. Freezer. 

Illinois Law Review, February (Chicago)—The 
Validity of Voting Trusts of the Stock of National 
Banks, by Murray C. Bernays; Mexican Petroleum 
Laws, by William D. Kerr; Federal Regulation of Se 
curities Sales, by Forrest Bee Ashby. 

Kentucky Law Journal, January (Lexington) 
“Kentucky's Statute Against Perpetuities,” by W. L 
Roberts ; The United States “War Power” and Limited 
Government, by Forrest R. Black; Kentucky Rule as 
to Tacking Interests in Adverse Possession, by H. H 
Grooms. 

Indiana Law Journal, January (Indianapolis )- 
Non-Contesting Clauses in Wills, by Sumner Kenner ; 
Rationale of Corporate and Non-Corporate Suretyship 
Decisions, III, by Walter E. Treanor. 

Virginia Law Review, January (Charlottesville, 
Va.)—Psychiatry and the Criminal Law, by Sheldon 
Gluck; Government by Corporations, by O. R. Mc- 
Guire; Can a State Prescribe a Breathing Spell Before 
Its Legislature Acts Upon a Proposed Amendment to 
the Federal Constitution? by Robert M. Hughes 


\spirations and Ideals of Canada, by Henry 
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TOUR TRAINS TO SEATTLE MEETING 


By THomMAsS F 


hairman of the Committee on 


O ENABLE members to plan to combine an en 

joyable vacation tour with attendance at the Seat 

tle Meeting, this announcement is made of the 
Committee’s tentative plans for a round trip tour. In 
general the tour will include Glacier National Park on 
the outbound trip and Southern California, Zion Na 
tional Park and the Grand Canyon returning, but 1s 
subject to change as all the arrangements have not 
been completed. 

The tour possesses many unique features, in- 
cluding a total of over 900 miles of motoring through 
some of the most beautiful portions of American scen- 
ery. Nevertheless the itinerary has been tentatively at 
ranged so that the members will be neither hurried nor 
wearied, and the program will be so varied that it will 
not become monotonous. The tour will differ from 
that to the San Francisco Meeting in 1922, in that more 
ample time will be given for unhurried enjoyment otf 
the scenic and vacational points of interest 


Routing 


Leaving Chicago on Monday morning, July 16, it 
is planned to spend three days in Glacier National Park 
Leaving Glacier Friday night, July 20, will give an 
aJl day ride through the heart of the Cascades, with 
open top observation cars attached to each train. The 
party will arrive in Seattle Saturday, July 21, so that 
members may spend the next few days at Vancouver, 
Victoria, Seattle or other Puget Sound points, as they 
prefer, as transportation charges include boat trip to 
Victoria and Vancouver. During this time an all day 
trip to Mt. Rainer National Park is planned and ar 
rangements can be made for those desiring to remain 
there over night at the Paradise Inn 

Returning, the trains will leave Seattle Saturday 
night, July 28. Sunday will be given to Portland and 
the Columbia River Highway Drive. Arriving in San 
Francisco early Tuesday morning, the day and evening 
will be spent there. A day will be spent at Del Monte 
and a drive arranged to Monterey, Pacific Beach, Peb 
ble Beach and Carmel. Leaving Del Monte Wednes 
day night it is planned to arrive at San Diego Thurs 
day morning. The party will be taken by bus to 
Coronado Beach and bus trips provided to Balboa Park 
and Tia Juana. The night will be spent at the Cor 
onado Beach Hotel, and after luncheon on Friday the 
party will leave by bus for Los Angeles, driving along 
the ocean by way of San Juan Capistrano, Laguna, Seal 
Beach and Long Beach, arriving at the Hotel Biltmore 
in Los Angeles in time for dinner. Saturday, Sunday 
and Monday will be given to the surroundings of Los 
Angeles, including a one day trip to Catalina. It is 
planned to leave Los Angeles the evening of Monday, 
August 6, arriving at Cedar City, Utah, Wednesday 
morning. 

Zion National Park and Grand Canyon 

Travel during the next five days will be by bus. 
to view some of the most marvelous of the scenic beau 
ties of this country. Leaving Cedar City in the morn 
ing, the afternoon of the first day will be spent in view 


Lou 


"TRANCIS HOWE 


Arrangements and Transportation 


7 


ing Zion National Park and Zion Cany 
over night at the Zion Lodge. An all day trip will be 
made the following day through the Kaibab Nati 
Forest, arriving at the Grand Canyon in the evening 
The next two nights will be spent at the new Grand 
Canyon Lodge on the North rim of the Grand Canyon 
which is much higher than the South rim. Leaving 


Grand Canyon the morning of the fourth day, the party 


stopping 
ropping 





will proceed by way of Kanab to Bryce Canyon, spen 
ing the night there at Bryce Lodge. Leaving Bryce 
Canyon after luncheon the following day sufficient time 
will be given to view the scenery at Cedar Breaks and 
arrive at Cedar City for dinner. Leaving Cedi 
on Sunday evening the party will spend the next morn- 


ir CUlty 
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ing at Salt Lake City and arrive in Chicago the morning 
of Wednesday, August 15 
Entertainment 
Beautiful drives will be available at every stop 


some of which, such as the drive along the ocean a 
Monterey, the Columbia River Highway and the drive 
along the ocean from San Diego to Long Beach, are 
among the most beautiful in the world. The lengthy 


stops at Seattle, Del Monte, Coronado Beach and Los 
\ngeles will furnish ample opportunity for golf. Suri 
bathing will be available at Victoria, Del Monte and 


Coronado 

Informal dinner dances and other light entertainment 
will be arranged for the evenings wherever possible 
Che Committee expects to attend to all details for those 
who prefer to have their entertainment arranged for 
them. Local bar associations will also cooperate in the 
entertainment of the party. 


Equipment 
Solid Pullman equipment of the latest type. Most 
of the sleeping cars will be corridor cars of drawing 
rooms and compartments. Each train will have two 


dining cars, a buffet car and a full length observation 
car. Each train will carry a ladies’ maid, a barber and 


a stenographer, and will be provided with news service 


— 


\ physician will accompany the party [Trunks will 
be so arranged in the baggage car as to be accessible 
during the trip. Those who prefer may sleep on the 


trains at all places except Seattle and Los Angeles 

\ll tickets, hotel reservations (other than Seattl 
and all arrangements for the incidental trips will be 
handled by the Committee so that members will be 
free of all trouble respecting them. The Committee 
will have assistants on each train to serve the members 

Reservations 

l'ransportation for this tour can only be arranged 
through the Chairman’s office. As a general rule res 
ervations can only be accepted for the entire tour for 
h fare passengers. Acceptance of reservations fot 
those who desire to accompany the party one way only, 
either going or returning, will depend on the Commit 
tee’s ability to sell the space in the opposite dire tion 
as the cars will be engaged for the round t1 


Definite rates will be available by March 10th. and 


Cas 


members are requested to make their reservations as 
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be accommo communications relative to this tour should be ad 

for whom res-_ dressed to the Chairman’s office, Room 1714, 7 South 

es many fea Dearborn St.. Chicago, which will gladly furnish de- 
lvance All tailed information 


ASSOCIATION OF AMERICAN LAW SCHOOLS 
HOLDS ANNUAL MEETING 











ege Work Necessary tor Admission to Member Schools Defined 
ut More Uniform Standard—Minimum Age tor “Special 
Three Years and Grounds for Admission Stated 


By H. C. Horacx 


} f American Law Schools 


Schools held cipal colleges or universities in the state where th« 


December 29, law school is located.” 
began its The rule as now stated will not permit a student 
except fora to begin his law studies if he does not have two 
ecent meet- years of college work fully completed. By using th 
ng phrase “work acceptable for a bachelor’s degree’”’ it 
sixty-two was intended to make possible the recognition of 
thin the bor pre-legal courses, although such course itself in a 
rsity of the particular institution may not be one leading to a 
niversity at degree. A number of schools are already giving 
ty-eight of special pre-legal courses to prepare the student for 


e meeting his entrance into law study. These courses, though 
ilty members. not leading to any degree, should, nevertheless, con 
aw sist of work of such character as is acceptable for a 
on, to bachelor’s degree in the school where offered. 
in its The rule was also phrased in such a manner as 
ber schools to attempt to take care of the many educational 
theories which are found in various schools, and to 
L, only make as the test the completion of full two years 
ted at this of college work regardless of the number of class 
room hours which may be required of the student in 
ition dealt any particular school. Some colleges believe that 





ing the ad the student should have a less number of hours 

xr the two during his first two years when college work is new 
entering upon and more difficult for him, supposing that he can 
. number of more easily carry a greater number of hours in the 

e, permitting last two years of his course. Other schools adopt 
lleze work just the opposite theory so far as number of hours 
ission to. is concerned, believing that the student needs more 


hours with the instructor during his early period ot 

e junior year study than he will require at a later time. These 
us schools, various educational schemes made it difficult to fir 

‘ the full any set rule as to the number of hours of work 
entrance which must have been completed by the student 


tudent had and are responsible for the present wording of the 
half semester ile 

ciation de Another matter which was given considerable 
way which attention was the provision for “special” students. 
form star The Association has always made it possible fo 
ber “shall member schools to accept a limited number of 
the time students who do not have the required college train 

the con ing who may be admitted as “special” student 

le ra The purpose of this rule is to take care of the un 
year usual case of the man of mature years who throug! 


ircumstances has not been able to take 
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college work, It always has been the attitude of 
the Association that a legal career should not be 
denied to the man of unusual ability who has ar- 
rived at such an age that to require two years of col- 
lege preparation might bring upon him such a bur- 
den as to make practically impossible his entrance 
into the profession. The number of students which a 
school may thus accept has been limited to approxi- 
mately ten per cent of its entering class. Experi- 
ence has shown, however, that only in the case oi 
schools operating under rather peculiar conditions 
are there in fact any such number of persons apply- 
ing for whom such provision should properly be 
made. Most of those who ask admission under this 
rule are men who have shown an inability to pass 
the required amount of college work rather than 
those who have not been able to attempt such work. 
Some schools have, however, accepted as “specials” 
these students who have already demonstrated their 
lack of ability or lack of interest in study, and 
several schools have been found to take in the full 
number to which they might be entitled merely to 
increase the school’s attendance. 

At this meeting the age of the “special” student 
who might be admitted was raised from twenty-one 
to twenty-three years, but the general wording of 
the rule of the Council of the American Bar Asso- 
ciation with reference to such students was fol- 
lowed, and it is now required that such “specials” 
should be admitted only when “there is some good 
reason for thinking that their experience and train 
ing have specially equipped them to engage suc- 
cessfully in the study of law, despite the lack of the 
required college credits.” 

It was made clear that the Association means 
to retain this provision for the deserving student 
whose maturity and experience should take the 
place of any college requirement. The Association 
has now provided, however, that the provision for 
the deserving student should not be abused by 
using it for the admission of students who are not 
serious, ambitious and show promise of success in 
professional work. 

Recent inspections of member schools have 
shown a careful observance of the true spirit of the 
rule and only occasional cases have been found 
where a student has been\ given the privilege of 
entering as a “special” when his circumstances 
and probable success in study would not justify it. 

The main addresses of the meeting were the 
following: An address by President James Row- 
land Angell of Yale University on “The University 
and the Law School”; an address by Justice Rous- 
seau A. Birch of the Supreme Court of Kansas en- 
titled “The Spirit and Method of Legal Research” ; 
a paper by Professor Morris Raphael Cohen, of the 
College of the City of New York, on “Law and 
Scientific Method.” The President’s address, “A 
Return to Stare Decisis,” was delivered by Mr. 
Herman Oliphant of Columbia University. Two 
other papers were read before the general meetings: 
“The Law Institute and the Law Teacher,” by Mr. 
Herbert F. Goodrich, of the University of Michigan, 
and a paper on “Law ‘s 


real 


chools and Legal Clinics, 


by Mr. Charles M. Hepburn of Indiana University. 

Round Table Conferences were held treating 
of matters of particular interest to more limited 
groups. The Council on Business Associations dis- 
cussed “Shareholders’ Pre-emptive Rights.” ‘The 
Council on Wrongs discussed topics in the law oi 


Negligence which are now being treated as a part 
of the American Law Institute Restatement. The 
discussion dealt with the Preliminary Draft oi 
Torts dealing with General Principles of Negli- 
gence, including (1) Factors to be considered, (2 
Definition of Negligence, (3) Due care, (4) The 
reasonable man, (5) Basis of the duty to take affir 
mative action to keep others from injury; when 
does such duty exist. 

The Round Table on Property and Status ha 
three topics for discussion: (1) Are the rules a 
to accretions rules of construction or rules of law: 
(2) Is it possible to frame a precise definition oi 
the term “property”? If so, how should it be 
defined? (3) What is the precise scope of the 
meaning of the word “estate” in the law of property 
at the present time? 

The Round Tables on Public Law and Reme 
dies held a joint meeting, discussing matters « 
interest to both sections. The two problems pre- 
sented were “Procedural Methods of the United 
States Board of Tax Appeals,” and “Teaching the 
Procedural Aspects of Administrative Law,” by 
Mr. Walter F. Dodd, of Yale University. 

Topics for discussion in the Round Table on 
Jurisprudence and Legal History were: (1) Re 
marks on the Legal History of Illinois, 1800-180, 
(2) Methods of Teaching Legal History, (3) A 
Case Book on Jurisprudence. 

The Round Table on Equity discussed (1 
Equitable relief for Unilateral Mistake, and (2) 
Equity Receiverships as Proceedings in Rem. 

The Commercial Law Round Table considered 
(1) The proposed amendments to the Negotiabie 
Instruments Law, (2) The proposed Uniform Trust 
Receipts Act, and in addition to this discussion 
listened to an address on Waiver in Insurance Law 
by John S. Ewart, K. C., Ottawa, Canada, wei! 
known to the profession through his books on 
“Principles of Estoppel” and “Waiver Distributed 
among the Departments: Election, Estoppel, Con 
tract, Release.” 

Through its committees the Association is do 
ing special work on many problems of interest to 
the law and legal education. Report was made ol 
the participation on behalf of the Association in the 
preparation of the Social Science Encyclopedia 
During the year a study is to be undertaken with 
reference to law schools and legal clinics. The 
special committee on the Teaching of Professional 
Ethics in Law Schools was continued as was als 
the special committee on Cooperation with the 
Bench and Bar, both to make report at the next 
session. 

The following officers were elected for 1928 
President Austin W. Scott, Harvard University, 
Secretary H. C. Horack, University of Iowa. The 
newly-elected Executive Committee consists of 
Herman Oliphant, of Columbia University, Ira P 
Hildebrand, University of Texas, and Albert ] 
Harno, University of Illinois 





A Binder for the Journal 


On page VI of the advertising section of this issue, 
readers of the Journal will find an announcement of what 
we regard as a very satifactory binder for the Journal. 
Many members will no doubt be glad to preserve their 
Journals for this year—and perhaps for past years—in 
this manner, and we suggest that those who are interested 
turn to the announcement. 
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“THE CAUSE OF THE CRIME WAVE:” 





A REPLY 


the Survey Committee of the Missouri Association for Criminal Justice on 
by Justice John Turner White, of the Supreme Court of that State, 


Published in the Journal for December, 1927 


TURNER WHITE, one 


\ MH N 
Th Court of Mis- 


the Supreme 


a 
a 
ion - 


souri, r 1 paper before the recent annual 
eeting of the Missouri Bar Association entitled 
The Cause Crime Wave.” This paper was 
\ublished in the December, 1927, issue of the Amer- 
an Bar Association Journal and has been widely 
istributed in pa let form throughout Missouri. 
In it Judge White undertakes to prove from 
e data gathers n the Missouri Crime Survey 
hat the prevaler rime is due to the failure of 
» police to catch the criminals. He refers in quite 
mplimentary te s to the Missouri Association 
Criminal Just nd the work done by it. Thus 
says 
The M - t re t which has been 
lished by the Missouri As ition for Criminal Justice, is 
first work er undertaken in this country, or 
ott V support theory it gathered 
fac : c d accuracy and with the aid 
expert skil t be said in commendation of 
s extraordi , f the gh purpose of the gentle- 
who u ig 
And 11 vended to the pamphlet copy 
the papé¢ e turther says 
“T approve f rk of the Association from the time 
egan its til its finish. I think the work, as I 
peatedly stated mmendable d worth all it cost 
i more. It A 1 the estig of the crime 
it whic c ive ¢ 
While the essions commendation are 
eatly appre those who gave much of 
leir time to the survey in the belief 
lat vas nece it they were perform- 
g a use ervice evertheless they are 
more have been expected from 
ludge White n the inception of this work 
nd until its s co-operative suggestions 
id his repeate ences of sympathy and ap- 
yroval, gave « gement to those who were en- 
yaged in it 
He has p: stinct tribute to the value of 
this work not y his above quoted words of 
ymmendatior t also by his serious analysis of 
part of it, a1 iblication of his own conclu- 


sion based the has proven the cause for 


the prevalence crime Nevertheless, in what 
eems to be an effort to acquit the courts and to 
fasten entire responsibility upon the police, some 
f his statement f condemnation intended for 
thers may be ed have been, construed as in- 
tended for the survey Furthermore, the good 
Judge has falles to error here and there in his 
analysis of som f the figures presented by the 
survey and putations to the survey of 
certain interpretations of those figures which the 
survey never 1. Therefore, in continuance 
of the friendly rit of co-operation with Judge 
White in our mutual efforts to the same end, we 


103 


think it important that the following observations 
on his paper be made. 

The learned author takes up the cudgels for the 
courts and other officials in the state. While we are 
quite sure that in this defense he had in mind re- 
pelling the attacks of others, nevertheless certain 
of his remarks in this connection are apt to be con 
strued, and, indeed, by some have been construed, 
as being directed against the survey. Of course the 
survey is deserving of no such criticism. 

All through the survey reports two things were 
obvious: the first, was that the trial courts actually 
have coming before them from day to day only an 
insignificant fraction of all felony charges filed and 
an infinitesimal number of cases compared with the 
actual number of felonies committed; and the sec- 
ond is that the trial courts, or rather the judges 
themselves, in spite of the limitations placed upon 
them by the laws of criminal procedure, are the 
most effective of all the officials or agencies in pro- 
tecting the rights of the people. There is nothing 
whatever in the survey that calls for or justifies a 
defense of the trial judge of the State. So far as 
the survey is concerned, they need no champion. 
(The Missouri Crime Survey pp. 165, 172.) 

The paper observes that the survey is “incom- 
plete” because limited in the time covered and to 
only a part of the State. This, of necessity, must 
be true of all surveys; but that does not make the 
survey “incomplete” in the sense that it is insuffi 
cient. The time period covered by the survey, that 
is, one year in the large cities and two years in the 
country districts, was ample to allow for seasonal 
and other variations in the volume of crime, and it 
covered sufficient area, well enough distributed, to 
give an adequate cross-section of the whole State, 
allowing for every condition which might in any 
wise affect the commission of crime. The actual 
conditions could not be more truthfully disclosed 
by getting more figures over a longer period and a 
larger territory. The record is complete on every 
felony case started in the period covered. Where 
there were no records of, for instance, “crime re- 
ported” in the country districts, it was impossible, 
of course, to get the information and the survey 
cannot justly be criticised on that account. An 
effort was made to get this information from the 
files of newspapers, but this was found impractica- 
ble because the record there was incomplete and it 
was, for the most part, a record only of those crimes 
of which there was already a court record, so this 
effort was abandoned as futile. 

It is next said that “the supposed cause” (of 
crime), namely, defective laws and improper ad- 
ministration, “has operated continuously for a long 
time without the present claimed effect.” No one 
has ever undertaken an appraisal of the operation 
of those causes and the result until this survey was 
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made. That is what the survey was intended to 
do. Therefore, to say that there has never been 
any relation between these causes and the commis- 
sion of crime until the survey disclosed that rela 
tion, is to assert not the knowledge of a fact by the 
critic, but merely his speculation, and there is rea- 
son to believe that this speculation is unsound 
While none who have given serious thought to the 
subject would assert that the sole cause of crime 
is “defective laws,’ there is abundant reason to be 
lieve that there is now and has been for a great 
number of years a large amount of unpunished and 
unnecessary, because preventable, crime in our 
country, particularly in the populous centers, and 
we know that conditions became similarly intoler- 
able in England and were vastly improved there 


with the correction of “defective laws,” and that 
just across our border in Canada, where these “de 
/ 





fective laws” have been in large measure eliminated, 


no such crime condition exists as plagues us. The 
criticism however, becomes unimportant because 
of Judge White’s statement of our Criminal Code 
that “I admit every defect claimed for it and more.” 


The paper; says that the argument “assumes 
that courts are the only agency for the detection 
and prevention of crime.” Here doubtless the au- 
thor was speaking of the argument of others and 
not of the survey. Knowing that the courts are not 
the only agency for the detection and prevention of 
crime, the survey included metropolitan police sys 
tems in St. Louis, Kansas City, and St. Joseph; the 
office of sheriff throughout the state; the office of 
coroner throughout the state; the office of prosecut 
ing attorney throughout the state; the system of 
record keeping; indentification and statistics; bail 
bond; necessary changes in criminal procedure; 
pardons, paroles and commutations; and mental 
disorder. None of these agencies is judicial and 
yet all of them have much to do with the “detection 
and prevention of crime,” and the survey makes, 
moreover, findings and recommendations with re 
spect to each and all of them 

It is said that “the tables are arranged with a 
view to making impressive the disparity between 
7032 charges filed and 2232 sentences executed.” 
Even if true, this would not be censurable. But the 
author is mistaken about this. The tables were ar 
ranged in the only logical manner possible. They 
begin with the warrants issued in felony cases and 
proceed step by step as the cases proceeded in court, 
through the preliminary hearing, the trial, and to 
the final disposition. If he thinks it would have 
been better to start with the convictions and work 
backward through the Circuit Court, and through 
the preliminary hearing to the warrants issued, of 
course he is entitled to his opinion; but we believe 
that our arrangement is better because more logical 
and contributing to clarity and understanding. The 
table that the author chiefly had in mind was the 
following: 


> 


MORTALITY TABLE 
Non-Liquor Felony Cases 


Totals for State 


Cases Per Cent 

A. Warrants issued 7,032 100.00 
B. Preliminary hearing 

l Discharged 74 8.16 

2 Disposed of as misdem« 195 2.77 

Dismissed for want of prosecutiot 689 9.80 

1. Nolle prosequi 182 2.59 

5. Other dispositions 194 2.76 

Total 1.834 26.08 





( To Grand Jury and Circuit or Prose 
cuting Attorney — 18 73.92 
1. No true bill. a { 1 
» No information issued ; 1 
Total ) >€ 
) fo Circuit Court 1.969 70.66 
1. Nolle prosequi n 15.7 
Disposed of on action of court , 57 
ried and acquitted 15 
1. Other dispositions 60 8.6 
otal 8 
Sentenced, sentence not yet executed ¥,05 5 
l -aroled 48 
Appeals 
(Other ad sp t S 
i Total .. 148 6.37 
| Sentence executed 74 
Peferri t , . | : ¢ 
Referring to the figures which disclose that 








> ne FC ; > 
yut of 7,032 felony charges only 2,232 sentences 
were execute it 15s said, the repor naively sug 
ams ' ‘ 
gests that the chances are seven to ree that any 
” . 1 + | 
ynne charged with a felony will e punished 
Chat statement is not strictly accurate his is a 
mistake. What the report says Is t 
The chances of a felony case in Mis I reaching the 
tate of execution of sentence are 7 to 3. lor ot 100 cases u 
1 Warrants ar issued approximately 70 will ave beet 
liminated and approximately 30 (exactly 74 per cent) w 
ve punished. To put this in a more persot res 
show that a man upon entering the preliminary hear a 
defendant in a felony case would be justified in the long run 
n betting seven to three that he would not be punished for 
e offense of which he is accused [The Missouri Crime 
Survey p. 273 
The : ' . , - 
This is exactly what the figures show. 7,032 
warrants were issued charging the commission of 


felonies and in but 2,232 of these cases was punish- 
ment imposed for the felonies charged and 93 cases 
were pending on appeal. It might be further ob 
served that of the 2,232 cases in which punishment 
was imposed for the felonies charged, but 1,109 
were committed to the penitentiary. he remain- 
ing 1,123 were punished otherwise, such as by being 
‘ommitted to the reformatory, to jail, to the work- 
house, fined, etc. (See The Missouri Crime Survey 


T 


page 288, Table VI, where these 2,232 punishments 
are detailed). So that the 7,032 warrants charging 


the commission of felonies resulted in 1,109 peniten- 
tiary sentences. The other 70%, to wit: 4,800 of 


S- + 
the 7,032 warrants issued, were disposed of in other 
by the survey. Some were fined or 
jailed as misdemeanants; others were discharged 


ways shown 
with no punishment at all through the action of the 
prosecutor or some other official; and some were 
paroled or given probation, and 93 cases were pend- 


ing upon appeal in the Supreme Court when the 
survey closed. These facts were all set out in the 
survey in detail. Judge White is right in saying 
that the above quotation from the survey has been 
misinterpreted. He says “the inference) by some 
writers on the subject is that seven out of ten per 
sons ‘guilty’ of felonies escape justice.” But this 
misinterpretation is the fault of “the writers” t 
whom the Judge refers and not the fault of the 
survey. The survey does not say nor in any way 


suggest that seven out of ten persons guilty of 
‘lonies escape justice, but does state very plainly 





fe 

that “the chances of a felony case in Missou 

ing the state of execution of sentence are seven t 
three” and the survey is correct. 


Proceeding, the paper, after calling attentior 
o the fact that of 5919 cases which went to pre 
. P4 - - ao = 2? 2? 3 
iminary hearing only 3,913 survived to be ul 
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that up to the time covered 
by the y that many cases had not ended with 
punishment inflicted.” Judge White completes the 
survey of these 93 cases by showing the disposition 
that them in the Supreme Court fol- 

period of the survey. This, of course, 
hy the survey because the cases 
terminated. The result of this 
made by him is interesting 


; 


item means end of the 


vey 


Sul 


was made of 
the 
covered 


vas not 
had not then been 


further investigation 


It shows that the percentage of these cases that 
vere reversed was about 27%. This is in accord 
with the record which a supplemental survey of 
the opinions of that court discloses. The Associa 
tion’s initial survey of the opinions of the Supreme 


Court was for a ten-year period, ending December 
31, 1924. It found and published that the reversals 
were about 44% \n examination of all the criminal 
lecided that Court during the three years 


cases det by 


since the survey (Jan. 1, 1925,-Jan. 1, 1928), discloses 
that the reversals have been about 25 percent 
Concerning the item “paroled 344,” it is said 
he survey attacks abuses of the parole system, 
ut it shows what happened to those particular 
irolees,”’ ym which it might be inferred that the 
irvey ade an attack on the judges who granted 
344 judicial paroles, and then the attempt is made 
to show by the figures of the survey that this at 


nwarranted. The fact is the survey made 
» attempt to appraise either the success or the 
f judicial paroles, but the survey obtained 
of a large number of circuit judges in 
the State upon the question of the bench parole law 
ind their comments, together with a de 
tailed table of what happened in each of these cases 
(The Missouri Crime Survey pp. 184, 185.) 
Discussing the 1,288 cases that were nolle 
the prosecutor, it is said that “we are 
asked to assume that they were all failures of jus 


he 


e opinions 


printed 


prossed by 
tice.” The survey made no such suggestion or re 
quest. On the contrary, the reader of the reports 
was specifically warned against any such assump 
n. Complaint is made that there is an absence 
f information as to the reasons why these cases 
were nolle prossed. There was no record of the reasons 
The Miss and in the 


yuri Crime Survey p. 146) 
bsence of a record, it was, of course, impossible 
to ascertain the reasons. The survey commented 
pointedly upon the absence of such a record and 
recommended the practice of a number of other 
states of requiring a prosecutor to file a written 


statement of his reasons for nolle prossing a case, 


t 
in the following language: 

| ne toOlowimng language 
“Recommendation 6. Enact law providing criminal cases 
shall be dismissed prior to time when the jury is sworn only by 


the court, upon written motion filed by the prosecuting or ci: 

cuit att ey, setting outin fullthe reasons therefor.” (The 

Missouri Crime Survey, p. 160.) 

[It was the purpose of the survey throughout to 
ike constructive criticisms. The paper resorts 

to conjecture to account for these dismissals, but 

the fact remains that of 7,032 charges of felony, 


1,288 were nolle prossed. 


Concerning the item “other dispositions,” it is 
said, “What those dispositions were in detail is not 
stated This was, no doubt, an inadvertent state 


ment for those dispositions were detailed in the re 


ports of the survey, (pages 279 and 280) 


The author then comes to what he calls “the 
eal revelation of the survey.” He directs atten 
tion to the following figures presented by the sur- 
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vey, towit: That during the year covered by the 
survey in St. Louis 13,444 major crimes were re- 
ported to the police of that city and that only 964 
warrants were issued. Thus, he says, 93% of all 
crimes reported go unpunished because the crim- 
inals are not caught. From this he concludes that 
“the cause of the crime wave” in Missouri is failure 
of the police to catch the criminals. In fairness to 
the police of St. Louis and Kansas City it should 
be observed that frequently many crimes are com- 
mitted by the same criminal, perhaps the same 
night or during a few days, before he is caught. 
Hold-ups, or robberies, for example. Therefore, 
while 13,444 major crimes were reported in St. 
Louis during the year covered by the survey, it by 
no means follows that these were committed by 
13,444 criminals, only 964, or 7%, of whom were 
apprehended. Furthermore, in 456 additional cases 
of these major crimes the police of St. Louis, believ- 
ing they had sufficient evidence, applied for the 
issuance of warrants but warrants were refused. 
(The Missouri Crime Survey page 543). Again, 
he assumes that the same proportion of criminals 
caught to crimes committed obtains throughout 
Missouri, for he says that “the entire work of the 
survey concerns only 7% of the crimes committed.” 
That is not the case. As we have already noticed, 
no adequate records of crimes reported are kept 
outside of St. Louis and Kansas City, and while 
the records in those cities disclose that the warrants 
issued are but 7% of the crimes reported in those 
cities, such unofficial data as the survey was able 
to gather elsewhere in the State indicates that in 
rural Missouri the percentage is far greater. Never- 
theless Judge White has done a real public service 
in calling attention to this data gathered by the sur- 
vey and in emphasizing the disparity between 
crimes committed and criminals caught. Though 
we cannot agree that failure of the police to catch 
more criminals is the sole “cause of the crime 
wave,” it is without doubt an important contribut- 
ing cause and one of the places in our system of 
criminal procedure most urgently in need of im- 
provement. Judge White says: 

“T do not venture to suggest what changes in the system 
of policing cities would improve its effectiveness.” 

The survey was more venturesome. It devoted 
a whole chapter to police administration and 
methods and made a number of suggestions that 
were considered effective, based upon the facts dis- 
closed by the survey, some of which have been 
adopted with gratifying results. One of these not 
yet adopted was “local control of police.” We are 
gratified that Judge W hite also advocates this in 
the following language: “One thing seems cer- 
tain: each city should have absolute contro] of its 
own affairs in that respect.” This was one of the 
most important recommendations of the survey and 
was the subject of one of the bills presented by it 
to the legislature. 

Though failure to catch the criminals is an im- 
portant fact revealed by the survey, the survey dis- 
closed a number of other facts having intimate 
relation with crime conditions, for example: that 
there is no uniform system of court records in Mis- 
souri; that in many counties the records are in a 
deplorable condition ; that we are without any sys- 
tem of criminal statistics or identification; that 
during the period of the survey bail bonds aggre- 
gating $292,400.00 were forfeited and $1,572.80 were 
collected; that the prosecuting attorney has the 


power of life and death over all prosecutions and 
may dismiss them with or without just cause and 
without assigning reasons therefor; that though the 
office of prosecuting attorney is the most important 
in the state having to do with the administration 
of criminal laws, it is used as a kind of training 
school for the beginner in the legal profession about 
40% of whom have never graduated from a law 
school; that though our trial judges are the most 
capable and the most efficient of all of the agencies 
that deal with crime, they are hedged about with 
such constitutional and statutory restrictions as to 
make them mere moderators in the trial of criminal 
cases; that some of those who commit crimes are 
mentally and sometimes physically in need of treat 
ment rather than punishment; that we should have 
a hospital for the criminal insane and defective; 
that there is a woeful lack of coordination and co- 
operation between the agencies that have to do 
with the administration of criminal law, resulting 
necessarily in a great measure of inefficiency; that 
about 50% of those paroled from the reformatory 
fail; that the practice of granting commutations 
to the prisoners in the penitentiary upon serving 
7/12ths time has practically supplanted all other 
forms of release; that life sentence means eleve1 
years of service; that there is a great need of a 
state constabulary; that our code of criminal pri 

cedure is defective in the particulars pointed out 
by the survey; that we should have an intermediate 
reformatory for youthful first offenders; that Mis 
souri spends annually upon her criminal courts an 
other agencies instituted to protect li 


life and prop 
erty about Nine Million Two Hundred Thousand 
Dollars; that her property loss from the depreda 
tions of criminals is placed by competent authorit) 
at Eighty-five Million Dollars annually, so that 
Missouri’s crime bill is probably about TI hirty Dol 
lars per capita per annum; that in St. Louis and 
Kansas City alone, with their combined popula 
tions of a million two hundred thousand, there are 
about 170 persons murdered annually as compared 
with 27 murders per year in London with its seven 
million three hundred thousand people; that the 
average time elapsing between the commission of 
a crime and the disposition of the case by the Cir 
cuit Court is more than nine months and from the 
disposition by the Circuit Court to the hearing of 
the case by the Supreme Court on appeal is thirteen 
months, and from the commission of the crime to 
the disposition of the case by the Supreme Court, 
two years and twenty-seven days; that for every 
hundred warrants issued for the commission of 
non-liquor felonies, in only approximately thirty 
cases is punishment imposed for the felonies 
charged, and only sixteen receive penitentiary sen- 
tences. 

As supplementary to the survey’s recommenda- 
tions in connection with the matter of police ad- 
ministration, Judge White specifically su ge yests the 
police policy of “shoot to kill.” He says 

“The enactment of laws involving severer REE and a 
coincident decrease in crime, proves nothing unless one can 
trace the effect to the supposed cause. The in terrorem effect 
of a law can only be noted if the law is executed in specific 
cases. But the relation of cause and effect seems apparent in 
the recent policy adopted at Kansas City. Officers were in 
structed to ‘shoot to kill’ when bandits refuse to raise their 
hands. That order was followed, it has been said, by increased 
mortality among robbers and an immediate decrease of 60 per 
cent in major crimes. That affords a suggestion of one 
method which seems to he effective. Every robber shot in the 
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ss a hazar¢ that crimes of violence have diminished. As for the 
ation of the second desired result, towit, necessary legislation, 

the legislative program has been formulated and 
, given to the public; it has met with quite general 
: ‘ approval; bills have been drafted and will again be 
» m o. - ff “d at the approaching session of the legislature, 
pal gee the friends of a better social order will lend a 
: Bi this remaining purpose of the survey wil) 
: nt re fruition 

the; ~ t -* _ _Guy A. Tompson, Chairman, T. C. Hennin 
. i: X. P. Wicrcey, J. P. McBarne, Romutus E. Cutver 
\. V. Lasuty, Survey Committee, Missouri Associa 





tion for Criminal Justice 


A Return to Stare Decisis 
Continued from page 76) 

favorite theory whose precise border we want to mark 

out. There has been little genuine re-examination of 

ldings of those cases which lie at the center of 

that theory in order to test the utility of the whole 


the 


‘n generalization. 


We 


s doubtless have heard much complaint of the more highly 
| not to the commercialized type of law books. In them a sum 
le ied mary statement of the whole law is attempted in a 
expect Judge relatively few volumes and some courts are citing 
e asserts them with increasing frequency. They and sound schol- 
t ves of arship stand at antipodes. But consider the demand 
1 that mo for them. Their sales have been mounting while those 
guilty. 7 ‘eff f truly critical text books have languished. Have we 
Ww ine : c 
: ‘ paused to consider that our drift toward more gener 
alized statements of aging abstractions may have been 
iinary +? . * . ° . 
> helping to create that demand? If they be an evil,— 
( S are 1 . : 
, ‘ and that has been widely asserted,— is the way to meet 
; ; that evil to surrender to it by adopting their approach 





and methods. An era of scholarship whose end product 
is the erection of a law of ruling cases composed of 
word patterns largely detached from life, broad enough 
to be all inclusive, vague enough to be self-consistent, 
leaves so much to be desired that no general silence 
whether timorous or reverential, can long conceal it 
All this must be an end product marking the close 
of an era of legal scholarship, rather than the opening 
of a new one, for what promise of rich fields for truly 
productive scholarship does it hold out? Certainly the 
some generations of energy being spent in 


pre spect of 


ad pre om glossing the text of authoritative general statements 
haracter iS not inviting. And there is some reason for one to 

fear that, unless one does not expect them to be ac 

tinal Tustice cepted as authoritative. The prospect of lengthy dis 


agencies 


tne 

the prosecu- 
the treatment 
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la sed, and 
etter adminis 
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sourl, 7k 


cussions of just why “a” instead of “the” was used 
in the black letter of a horn book does not fire the 
imagination. Nor is there escape in the proposal con 
tinually to restate these statements if that be carried 
m along present lines. Such further restatements will 
be made necessary by exceptions and conflicts which 
appear from time to time. They can be reduced and 
subtended only by expanding present generalizations 
into yet larger bubbles of unreality. Nothing new 
and nothing vital lies in this direction. This path in- 
evitably leads to viewpoints more and more remote 
from life, more and more obsolescent. Ahead are the 
mirages of an intellectual dreamland. No new era of 
sound scholarship can have for its principal business 
the further logical elaboration of present abstractions. 
Pursuit of them through the opinions drives thought 
down no constraining channels so that its courses can 
be mapped 
8 Concluded in March issue) , , 4 
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TEACHING THE CONSTITUTION IN THE SCHOOLS 


Citizenship Committee of Illinois Bar Associati 
voted to Constitutional Instruction and Met 
Questions—Lawyers and Educators 


yn Sets Out to Learn the Facts as to Time De 
hods Employed—Criticism of Examination 
Should Work Together to Establish 


More Thorough System 


GOOD idea of how and to what extent the Con 

stitution is taught in the schools of one state, in 

obedience to statutory command, is given in the 
report of the American Citizenship Committee of the 
Illinois Bar Association to the recent meeting of that 
organization. This committee, in cooperation with the 
Vice-President of the American Bar Association for 
that state, sent out a letter of inquiry to the superin 
tendent of education in each county of the state and t 
the school superintendents of the leading cities. The 
information secured furnishes a much needed factual 
basis for further procedure in dealing with the prob 
lem. As there is reason to believe that the situation in 


Illinois is fairly representative of that in many other 
states having a similar statutory command to teach the 
Constitution in the schools, the committee’s report ap 


pears to be of more than local interest. It is as follows: 
Chicago, December 2, 1927. 

lo THE ILttiNo1ts State Bar AssocrATIon: In 
compliance with the recommendation made at the meet- 
ing of the Board of Governors a letter of inquiry as to 
constitutional education was sent to the Superintendent 
of schools in each county of the State and to the Super- 
intendents in the leading cities 

As the American Bar Association arranged at its 
Executive meeting last May that the Vice-President of 
the organization in each State should be chairman of 
its Committee on American Citizenship and should co 
operate with the Citizenship Committee of the State 
Association, the letter of inquiry to the educators of 
Illinois was signed by both the Vice-President of the 
American Bar Association and the Chairman of this 
Committee on American Citizenship of the Illinois State 
Bar Association. 

From 102 counties 31 answers were received 
From 19 cities came responses from 10 superintend 
ents. 

The letter of inquiry asked (1) whether the Con- 
stitution of the United States is taught as a separate 
subject in the seventh and eighth (or equivalent) grades 
and the high schools; (2) whether the Constitution of 
Illinois is taught, and, if it is, in what way; (3) what 
time is given each year to either constitution ; (4) what 
work is done to comply with the law if neither constitu 
tion is taught as a separate subject, and what text 
book is used for such work; and (5) what are your 
ideas on the making of enlightened constitutionalists, 


ig 
that is, citizens competent for self-government. 

The letter contained also a request for sets of ex- 
amination questions on the Constitution submitted to 
teachers and sets submitted to pupils. Only three 
counties and one city sent such questions 

The law of Illinois referred to in question (4+) was 
enacted in 1921 and took effect on July 1. The legis 
lative command to teach the American doctrines of gov 
ernment as expressed in the Declaration of Independ 
ence and the National and State constitutions is directed 
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YTalnmal yracdces, tre 


only to the Seventh and Eighth g 
High Schools, and to other educational institutions re 


ceiving public funds But permission is given fot 
teaching below the Seventh grade, which teaching must 
necessarily be in a more elementary forn Che mani 
fest purpose of the legislation is that when ] uj ils reach 
the grades from which the majority take leave of school 


forever they shall receive intensive instruction in our 


Republican system of government lest they enter active 


ife unfit And certain it is that unless the youth in 
school are made acquainted with the fundamentals of 
our Constitutional theory and practice, adults cannot 


know them 








The responses disclose that i nly I untie 
porting and nly one of the 10 
tution dealt with as a separate subject W I the ubye 
taught, the work is in connection wit! 

In the 31 counties 17 different text s, the report 
snow are in use n civics, on country life I £ rnment, of 
problems of democracy, and on civic proble: 

The examination questions prepared by the State Exan 
ning Board and put to teachers to test the tness to giv 
instruction in the Constitution are, in our opinion, althougl 
possibly sufhcient for teachers in grades low the Seventl 
not enough concerned with constitutional principle adequate! 
to test the fitness of teachers in the grades specified in the 
Act of the Legislature. They are as follows 

imerican History and Civic 

“1. Discuss the development of our Banking System f: 
Andrew Jackson to Woodrow Wilson 

“2. Sketch the growth of suffrage since the adopt 
tf Constitution 

“3. Name the outstanding service of ea f the follow- 
ing: (a) Governeur Morris. (b) DeWitt Clinton James 
Smithson. (d) John Erickson. (e) Salmon P. ( . 4 
Elihu Root. (g) George H. Thomas John son 

John Marshall. (j) Horace Mann 

“4. Name five distinctive features of our American sys 
tem of government 

Tell of our foreign relations since the close of the 
World War with (a) Mexico. (b) China Russia. (d 
France. (e) Nicaragua 


These questions have no relation to the evils of govern 
nent from which the American Constitutional system took 
rise, nor to the measures established by tl 
Republic for preventing in the New World the tyrannies of 
the Old. They illustrate that the Constitution should | I 





1¢ founders of the 





separately from history. Without a knowledge of 

aspects of the subject the citizen cannot have a 

safe opinion on questions of governmental policy which aris¢ 
day to day and the right or wrong of which it is his 


trom 


uty to determine 














The constitutional system of the Unit States s to d 
with the use or misuse of power, and that is true of every 
State constitution. “In questions of power, then,” wrote Jef- 
ferson, “let no more be heard of confidence in man, but bind 
him down from mischief by the chains of the Constitution.” 
At the time our Constitution was written the man was the 
victim of his government in every country of the World, a 
he always has been The Constitution was designed to make 
the man the master of his government. He must be educated 

maintain that mastery or he will surely | t 

One city high school submitted exami estions 

senior class. A reading of them shows that while they 

over the Constitution rather fully in a way, they do not 
n any sense call for a knowledge of the wh What evil was 
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S S easier than Higher Arithmetic, Algebra, Latin and some othe: 
g g return it with studies which they have canened as a matter of course. 
the evils and The trouble today is that the Foam never has been 
tution. And _ taught to teachers. Consequently, they cannot be expected t 
npetent. Space teach it to the best advantage. They are not censurable. The 
g enty-one questions in the test normal schools _ teachers colleges should give a thorough 
course in it. In the meanwhile teachers can “study up” with 
; e true an 1 some the aid of a good textbook and prepare themselves to carry the 
s taise. 11 true, ul ne the word “true class along. Works on civics while perhaps serviceable in the 
the word grades below the Seventh, in which the Legislature makes 
. such study permissive, do not go to the core as it should be 
et of law reached Ider students who are shortly to leave school and 
f Re ition ecome forces in society and government. The examinatior 
\ [rue or Fals questions illustrate this. These questions support the opiniot 
s thirty-five yf a jurist who took a course in civics at a State Norma 
the United School and then taught the subject for three years in hig 
True False schools. His opinion as to the insufficiency of civics for hig! 
] i years and had schoo] students should be highly competent 
" the United States, he can never “A few years after having been admitted to the Bar 
Senat t g 1 attained the vegan to realize what a vague idea I had as an instructor in 
ue or False ivics of the Constitutional principles of my government and 
{ Represen the duties of a citizen to his government. . Why these 
é False provision were ever placed in the Constitution, what abuses of 
tatives eacl past governments they were intended to guard against, I could 
+ ans é ° 
rue or False Not only are the young people entitled to better instruc 
( Stat the Speaker tion than that, but the welfare of the Republic requires it 
True or False In the National Oratorical Contests of the last four years 
Cong rt first Mon the newspapers, to the humiliation of the lawyer and the 
J Tru False icher, have demonstrated that pupils can be intensely inter 
g Chief of the sted in constitutional government and that they are capable 
True False f comprehendit its principles. In 1927 over 2,000,000 boy 
) pointed for ind girls in the high schools of the country prepared and de 
1e or False livered orations on various constitutional themes. Ove 
0. No! ‘ t residents sig 5,000,000 altogether have done so. In 1928 there will probably 
False.” be 2,500,000 high school contestants. 
ms The lawyers and the educators should work together to 
mils tie establish a more thorough system of constitutional education i 
Patrick the high schools and in the two grades below, as the law so 
nt clearly commands. In each city and county the lawyers should 
VV tions fron confer with teachers and assist those desiring help. Any law 
prevents er would be glad to “brush up” on the Constitution and con 
ition show luct a class for the teachers once or twice a week, going over 
: gh a , the Constitution clause by clause and explaining the histor) 
: » thes f each and the service it has done (as illustrated in great 
4 | ich echoale lecisions) to liberty or property or progress, with special at 
a ; phir Trad ag tention to the battles over the use or misuse of power. Some 
Pe. . . wer abies - lawyers who were once teachers might be of help now and 
g ; ; —— oa then in the class room, or at least they could occasionally speak 
é é ind wie hig! to the classes on some special themes, or they might have 
ols weekly “question boxes” for the aid of both pupils and teach 
Puy " s shown are ers, Much can be accomplished and great enthusiasm worked 
t al misus¢ up in this way 
have mair The law should be strengthened by the insertion of more 
‘ method of definite requirements for the teaching of the Constitution as 
fe Yepartment separate subject in certain schools for a fixed time each year 
g the states it \ knowledge of the Constitution of the United States means a 
, ; general knowledge of all the State Constitutions, of all Con 
1 - eaicad by  Stitutions of the southern republics, and of Canada and Aus 
. ; , : a. nhs os ; tralia t almost is a universal education in government 
' : rae PR In 1922 the American Bar Association appointed a spe 
: - ial committee to look into the lack of teaching in schools and 
. —— illeges not only, but also the affirmative un-American teach 
ng in some stitutions of learning, in some publications, and 
¢ . the platform he Committee reported its findings, whic! 
It é ‘ ver serious, and stated the conclusion that “the schools 
nent rf tl n must save the Nation.” Of course. For, as 
‘ ree grand De the proverb goes, “Whatsoever you would have appear in the 
‘ life of a nation must be put into the schools.” That Commit 
é 1 tee was made permanent and it has ever since been working 
grant to t for better const nal education. Finally, it has planned to 
the ot perate with the Bar Association in each State toward 
sesses 1 elping educators 
We emphasize strongly that we have only help to offer, 
i t criti No blame attaches to the educator, becaus« 





vw what t re placed by e has been left to work his way, and he has labored hard 








‘ t . ent to tou lf criticism were to be distributed the major share might fall 
KNOW W t Stat Ided to the Na to the lawyer, who has not employed to the best advantage for 
nal gover rat t nstitution, and the general welfare his special education in the principles of 
at they j to kr A still resid onstitutional government 
e ot } ent caf But that is past. The future should see thorough educa 
I c it s tion in the principles of the Constitution respecting the prac 
tical operation of our government within the limits laid dow: 
, urpation of to hold power in its place and prevent it from striding (as it 
we and t tations on the will always, if it can) over the man, his liberty, and h 
xecutive De 5 t enforces the property 
aw ort Since, as the Declaration of Independence says, govern 


ert, and ta ments are instituted to secure “certain unalienable right 
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(life, liberty and the pursuit ppiness), and governments 
derive “their just powers fr onsent of the governed,’ 

it follows that the very first a self-governing people 
should be to know the philosophy of the system which their 
progenitors set up and whicl are to carry on_improved 
rather than impaired. Every pr the Bill of Rights, 
as well as those limiting the power of vernment in other 
directions, should be perfectly understood by every youth leav 

ing school. There can be no valid excuse for its being other 
wise. Then the mass of people will apprehend the peril of a 
proposal that, for example, the great State of Illinois abdicate 

















a part of its police power with respect to child labor, a sub 
ject on which its conduct has been for over a third of a cen 
tury all but perfect, and transfer that much of its birthright t 


a bureau in the national capital. 

At least a goodly bulk of the people must know these 
things if we are to ag hg in its integrity the government 
which has produced the best conditioned people that the world 
has known. 

The length of this report prevents many quotations from 
the answers of educators whose opinions run parallel wit 
ours and who are desirous of receiving help and improving 
education in this respect. 

A county superintendent writes 

“One of the difficulties which we have today in the way 
of teaching good citizenship is the improperly trained teacher. 
who, herself, does not have a correct and concise understand 
ing of the American ideal. This is in no way a reflection or 
her patriotism. It simply means that she is not well versed 
the structure of American government.” 

That writer deals with one of the controlling conditions 

{ 











with which the Bar believes it is entirely feasible to cope. 

A city superintendent recognizes the situation as we see it 
and refers to a psychological effect which every youth in 
school has felt and noticed 

“I have come to the con —_ that in most cases the 





Constitution has been relegated to the back of the history in 
very small type, which really gives the pupil an impression 
that it is not very important.” 
Two recent works on the Constitution, written for popu- 
, 


lar edification, do not contain the fundamental law at all, even 
in small type near the back cover 





Another superintendent expresses hope at a bett 
book is coming for the teaching of the oe tution 
In the lig of the facts reviewed, is not aston ishing 























that more than half of the voters did ae go to the polls at the 
last Presidential election; or that, out of over 1,000,000 women 
21 ye old and over 1,000,000 men of that age, only 206,00( 
ted the last judicial election in Cook Count where there 
general complaint that the courts are unable to deal w 
crime. But those who live from the public treasury, as office 
holders or as bene ‘iaries of the “organization” which tl! 
office-holders maintain, are unfailing voters 
We recomme: “ that this Committee be authorized to 
fer with the State Superintendent of Publi stru n t 
hat may be done toward securing in the gradé 
by the Legislature the fullest compliance with 





command. 
We recommend that lawyers throughout the 


ichers and superintendents 


county meetings of t 
their attention the law of 1921, discuss with 
of better instruction in the Constitution, offer t 
to the teachers, and report to the President of this Associa 
tion the results of such conferences. 

We recommend the adoption of this report 





eir assistance 





go to the members of the Association with the at 
each local organization consider the suggestions an I 
practicability by conference with local educators 

We recommend also that a copy of this report be sent t 
each county superintendent of schools and to city superintend 
ents 


The newspapers conducting the National Oratorical Con- 


test requested the American Bar Associaion to prepare a shor 
libraries wer 


list of books f public libraries because the 
+ lect Dieel 


found by the public to be able to give but | [ 
list of works on our government was prepared, and it might 








be well to send it to libraries and educators in Illinois. 

Lea W. Reese, Taylorville; BenyaAmin DeBorse, Spring 
held; Rotanp D. WINKELMANN, Urbana; WILLIAM R Moss 
hicago; Henry P. CHANDLER, Chicag: Henry R. Ratu 
RONE, Chicago; Lours A. Bowman, Chicago; WILLIAM M. AL- 
BERT, Vandalia; Wiit1aAm D. Kwnicnmt, Rockford; Greorce H 
Witson, Quincy; Frank T. Murray, Chicago; Wittiam S 
Bennett, Chicago; Water FE. Beese, ¢ rea THomas J 


Norton. Chic 
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LETTERS OF INTEREST TO THE PROFESSION 


Book Criticism Criticized 


Eprror, AMERICAN Bar ASSOCIATION JOURNAI 

I have the unpleasant task of criticizing the notice on 
pages 23 and 24 of the January, 1928, issue of the 
Journal of the American Bar Association, of which I have 
long been a member 

The book discussed is “States’ Rights and National 
Prohibition,” by Archibald E. Stevenson, the legal proposi- 
tion stated in which is the tenth amendment, being an 
amendment to the Constitution as a whole, is an amend 
ment of article five of the Constitution, and accordingly 


limits that article, the sole source of the power to amend 
the Constitution. 

The item in the Journal is of so controversial a chat 
acter that I feel sure you will find it hard to make Mr 
Stevenson’s point out from it, and, while it covers more 


than a page of the Journal, no attempt is made to discuss 
it as a legal proposition, all this space being taken up witl 
Anti-Saloon-League propaganda, amongst which is the old 
piece of it “here was a business which would not obey the 
law,” etc., and the only remedy suggested the destruction 
of the business, as if that is any thing but a reflection 
upon the American people in general, and American Law 
yers in particular. 

If the statement is true, why was not obedience com- 
pelled, and is destruction the only remedy the American 
public or American Lawyers can « ? 

Certainly the Lawyer's office is to devise, and take 
part in carrying out, measures of correction, not destruc- 
tion. 

Baltimore, Feb. 1 1. S. T. Waters 





eviser 


Attitude of American Judges to Those Without 
Counsel 


Eprror, AMERICAN Bar Assocration JouRNAI 
I have read with interest “An Incident In A London 





Law Court y Richard E. Cochran, Esq f the 
Penn., Bar, as published in the December issue of 
Journal. 

As the stor runs, a very shabbily dressed woman 


took a seat in the Bar and, after a Barrister had made a 
motion, arose and addressed the Lord Chief Justice who 
was presiding, reciting her wrongs in the | 
and dramatically appealing to his Lordship to see that 
Justice was done her. 

Two circumstances, among others, that seem to have 
profoundly impressed Mr. Cochran, were that this woman 
sh I 





rest English 





. 
ould have been permitted to sit in the Bar, and that 
he Chief Justice replied to her “in the kindliest manner 
possible,” stating that he could not act for her, that he 
sat as a judge not as an advocate, and giving her many 
easons why she needed counsel, 

In speaking of the incident to a young barrister wh« 
had invited him to attend this session of the court, Mr 

ochran said, “I did not see how it was possible that 
such a thing could happen in my country, and that if an 
intruder could get into the Bar in the part of the country 
in which I live and fon iy to address the court, a super- 
serviceable tipstaff would take her by the arm and march 
her to the door.” 

Whatever may be true of Mr. Cochran’s part of the 
country, I feel impelled to say that in Massachusetts and, 
so far as I know, in most any other part of the country 
the incident he relates, while unusual, would not have 
been regarded as extraordinary. It would seem to me ex- 
traordinary rather, if a person desired to address the court 
and was not permitted to do so. 

“The kindness and respect with wl the Lord Chief 
Justice of England treated one of Great Britain’s very 
humble citizens,” I have seen duplicated many times in 
our own courts. 

Persons may not only be admitted within the Bar 
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A ul 2 f 
Right Conferred by Patent 
I AM ION JOURNAI 
| he the Journat, Mr. J. F. Wil 
H » letter referring to my article on 
he suggests that it might have 
¢ le discusses language of the 
letters patent the United States 

Mr. Wilson sa Whether or not the patent can confer 
the right ‘to mak nd vend’ t t g invented in 
any event t I mS 5S zs : 

The langu e grant es indeed seem to convey 
the idea t 1 is the tive right to do these 
things But t my sis and virtue ! é grant is on 
the wot é I s the word used in the Consti 
tutional pr ! ng e Federal government the 
autl te 2 for inventions 1 the same word 
is repeated Sec. 4884 R. S.) prescribing the 
terms of tl the former instance the word is 
coupled with t tion “for limite times whereas, in 
the latter, Congr x¢ t t e Irmut seventeen years 
This specific tin t is purely arbitrary; it was formerly 
only fourteen year t with the privilege of extension for 
seven years moré lired showing cause 

There are cert gical consequences that preclude the 
grant being taker positive grant of the right to make, 
use and vend. Or When the grant has expired, has the 
grantee then no longer the right to make, use and vend? If 
he hasn’t, then he alone has not the right that everyone else 


tion becomes free 
That is, the man 
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has, since, as wt 
to the public upon expira 


ated invert 
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who created the invention and to whom all its advantages an¢ 
benefits are due would, on the cessation of his supposedly 
granted right to make, use and vend it, be the only one in the 
country who had no right to do so, such right in him having 
expired. Or, suppose that for sound reasons the Patent Office 
refuses to grant a patent so that the inventor obtains no grant 
right to make, use or vend his in 
vention, rhe invention then, not being patented, everyone 
may make, use and vend it,—except the luckless inventor him 
self who has been definitely refused the supposed grant of the 
positive right to do s Furthermore, this luckless inventor 
as had to pay out at least $20 in cash to the Patent Office t 
have his patent application placed on file and examined,—and 
refused; whereas everyone else has paid nothing for their un 
doubted right to use, make or vend an unpatented inventior 

Hence the numerous Supreme Court 
(some of h I think were cited in my article) to the 
effect th ll a patentee gets by virtue of his patent is th 
negative right to exclude others for a limited time from mak 
ing, using or vending the patented invention, are not only law 
but incontrovertible logic. The inventor’s right to make, us« 
and vend his invention is not affected in the least by his 
applying for or not applying for, obtaining or not obtaining, a 
patent. His right to invent, or to make use or vend what he 
as invented he has inherited from the birth of the human 
race when his ancestor invented the first sling, or the first 
spear, or the original and arrow These rights are at 
least as old as 10,000 or 5,000 B. C., probably millenniums older 
and have ne surrendered,—certainly not to a govern 
ment of such specifically limited and delegated authority as the 
Federal government. 

The case of Jn re Brosnahan, Jr., by a Justice of the 
Supreme Court sitting in the Eighth Circuit (18 Fed. 62) is 


of the supposedly positive 


decisions of the 
whi 





bow 


eT been 


too infregently noted, and is much in point. The question 
was on writ of habeas corpus. 
“Has the prisoner, then, a right to sell the article thus 


patented, notwithstanding the statute of Missouri which for 
bids such sale? 

“It is to be observed that no constitutional or statutory 
provision of the United States was, or ever has been, necessary 
to the right of any person to make an invention, discovery or 
machine, or to use it when made, or to sell it to someone els« 
Such right has always existed, and would exist now if all 
patent laws were repealed.” 

The “supreme law of the land” (i. e., the patent laws 
made pursuant to the Constitution) was thus not transgressed 
by the statute of Missouri forbidding the sale of the patented 
article: the prisoner was remanded to custody. The patent 
did not grant the right to make and sell the patented article, 
but only to exclude others from doing so 


7 < 


WorKMAN 
Washington, D. C. Jan. 13 


A Matter of Emphasis 


Bar ASSOCIATION JoURNAI 
Referring to letter of Mr. J. F. Wilson in your issue of 
December, 1927, 


citing the language of the grant in letters 
patent for 


Epitor AMERICAN 


an invention as apparently contradicting the state 
ment of the well recognized effect of a patent monoply con 
tained in Mr. Workman’s previously published article, may | 
point out that the variance in reading is a matter of variation 
in emphasis 

Mr. Wilson reads the grant “the exclusive right to make, 
use,” etc 

The Courts read it “the exclusive right to make, use,” etc 

That is to say, the right granted is simply one of exclu 
sion, i. e., the right to exclude others from making, using, etc 

At common law the inventor has the right to “make, use 
and vend” any embodiment of his invention. His patent 
adds nothing to that. But the public, at common law, also 
have an equal right to do it if, and when, they get the knowl 
edge of the new thing from the inventor, or independently 
originate it. The patent law takes this right away from the 
public for seventeen years. It suspends their common law 
rights for that period, if the patentee cares to exert his power 
by suit to enjoin them from exercising these common law 
rights during that period—if his patent is properly drawn. 

Of course, much popular and some judicial misconception 
would have been obviated if the patent statute had been 
phrased “the right to exclude others from making, using and 
vending,” but for some reason, probably historical, the other 
form of language was used 


New York, Jan. 4. A. Parxer-Smiru. 
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NEWS OF STATE 


AND LOCAL 


BAR ASSOCIATIONS 








Kansas 





Kansas Rejects Bar Incorporation 

Incorporation oi the State Bar, after 
the manner now obtaining Alaba 
California and several other state A 
shamed at the 





recent annual meeting 


of the Kansas State Bar Association, 
held at Wichita. A vote to repeal the 
state primary law and the first report 





of the Judicial Council, presented 
Secretary Charles L. Hunt, were other 
interesting features of the 
Able and informative addresses were 
made by President Silas H. 
the American Bar Association, wl 
spoke of the equipment which the | 
yer of today needs in order 
his duty to his clients and publi 
by President of the Kansas Bar Ass 


meeting 








ciation, Hon. Robert L. Stone, of To- 
peka, who answered effectively the 

rent and traditional criticisms the 
legal profession; Edgar ( ser \ 
spoke on “The Kansas Baume LWSs 


Donald W. Stewart, whose subject was 
“Universal Conscription”; by J. D. M 
Hamilton on “Malpractice from the De 
fendant’s Viewpoint”; by Judge J. 17 
Richardson of Emporia on “The Jury— 
Means of Improving Its Efficiency”; by 
James A. McDermott wr 
Fact in Civil Cases.” 
The following officers were elected 


the ensuing year: F. Dumont S 
Hutchinson, President Charles D 
Shukers, Independence, Vice-President 


Eugene Stanley, Wichita, Secretar 
James G. Norton, Wichita, Treasurer 
The next meeting will be held in H } 
inson. 





Louisiana 





Louisiana Bar’s New Officers 

At the annual business meeting of the 
Louisiana Bar Association hel tl 
Louisiana State Supreme Court chamber 
in November last, Mr. Burt W. Henry 
was elected president, succeeding H 
Sidney L. Herold, whose term had e3 
pired. Mr. Henry was elect: unani 
mously, Secretary-Treasurer William W 
Young being instructed to cast the bal 
lot for the entire association 

The following were elected vice-presi 
dents, there being but one nominatior 
for each office: First vice-president 
the First District, Chaz . I 
ger of New Orleans; second vice-presi 
dent, J. B. Barksdale of Shreveport 
third vice-president, 
Alexandria; fourth vice-president, Alla 
Sholars of Monroe; fif 
Charles C. Bird of Bat 
vice-president, L. P. Caillouet of TI 
daux 

William W. Young was re-el 
the office of secretary-treasurer 


Nevada 


Nevada Bar Decides to arr gage 


The Nevada Bar Association, w 
was organized in 1912, resolved at its 














Strawn, of 


recent session held in Reno January 20 
21st, on occasion of its regular annual 
meeting, to incorporate the State Bar 

Nevada as governing institu- 








and as a corporation ya 
pecial act of t -gislature. he bill 
r the incorporat h av 
nd presented to 
as passed both house Ss, n 








the hands of the Governor, a1 
expected it will be signed 

The bill is along the lines of the Calli 
fornia Incorporating Act of the Calif 
nia State Bar, except as to necessary 
hanges. There is a Board of Nine 
Crovernors, a president, two vice-presi- 
dents, secretary and treasurer. Mem 
ship in the State Bar will be compu 
sory in that the act provides that every 
practicing lawyer in the state is aut 
matically made a member of the Incor 
porated State 3ar, and subject to the 
provisions of the act. Non-membership 
means loss of the right to practice law 
in Nevada. We have about three hun 
lred lawyers who will be entitled t 


members of the incorporated 


( 


become 


bar. The annual dues are $3 a year and 
unless they are paid the member is 
dropped subject, however, to reinstate 
ment 

A fairly complete cam ‘ 
tire bar membership o was 


nade and from this can\ 
it least ninety per cent m 
ire in favor of the incorporation of the 





bar; and some refused to commit them 
elves for want of information 


some are opposed on the ground of the 
j 


expense [he Board of Governors will 





given an P vs power to disci 
members and subject to approval by the 
Supreme Court, to disbar for unprof 
sional conduct, suspend, etc 

A possible constitutional objection 
ncorporating the State Bar under a 
special act is our main concern It is 
believed that the objection will not be 
eld good. 

My term ol office expired at the last 
annual meeting and A. L. § t 
Senator, who resides at Pioche, in this 








state, was elected president of 





vada Bar Associ or the suing 
ear Melvin E was reelected 
secretary. George S. Green of R 


was elected vice 
liams of Reno was elected Ir 
This was a reelecti yn of Williams It 
was also a reelection of for 





ice president, except for the year 
he was second vice-{ ant W 
he is first vice-president 


If the Incorporation Act is approved 
the Governor and put into effe: it 








is believed that the above officers w 
be elected as the first officers f the 
Incorporated Bar 
H. R. Cooxt 
T a 
New York 
New York baer Bar Creme 
| + / 


The fo allowing officers 
r the ensuing term by 
State Bar Association at its 1 
meeting, hel 1 New York ity 
P resident, William € Breed New 
York; Vice-Presidents: Judge J: 


Rosch Liberty Samue Green! 
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New York; David F. Mannin; 


lyn; Erskine C. Rogers, Hud 


George H. Bond, Syra 
Collin, Elmira; ugel 
Rochester; 

Addison Young, New R 


tary, Charles W W 





Henry Be 

- del ivered t i 
—— ce and the ( 
An address by Uove! 
th advocatir gz st 
water power, eliminati 
counties, and a revis 





versit 





ment to give commu 
powers in self-rule, was 
tures of the annual bar 








V oor 
Buftal 
he 1 
Al 
Ha 
a 
| . 
F 
wi 
some mun 
tate gover 
es ncrease¢ 
the fea 
e Saturday 





Ohio 





Midwinter Meeting of 


[The Midwinter Meeting 
Association was 


tate Bar 
der by President Char 
Coshocton, in Hall 


tel Deshler-Wa ( 


Thursday morning, Januar 


Hon. Boyd B. Hadd& 








Ohio Bar 


S Uni 
e+ 109 
#Ot s Ae) 

D ‘ 
rresident <¢ 





e Columbus Bar Ass at extende< 
t the Ohio State Bar As na 
velcome on behalf 4 associa 
| + e U 
eing le 
4 a 
Ne C 
the 
1 iss nmend 
ng the applications of 3 awyers, W 
were elected to members the O 
State Bar Associati 
Hon. William G. Pi Daytor 
resented the report e Executive 
( ommittee, which covered the llow 
points, among others: Appointment « 
Committees to work 
Committee for the Rev 
inal Laws of Ohi 
of Probate Iutges to « 
f Probate Laws; r 
amendment to Constit icing t 
$4.00 dues for rewl) ed lawyers 
for first year of mem Associa 
tion, which amendme was adopted by 
t equirements 


e Midwinter Meeting 


; “oa 
lat members in art 





lues be dropped fr 
which have been take 
of opinions of Court 
Secretary of the As 
rhe Report or 
icial Admini 


was prese! 





Geer of Galion. The 
he Committee tl 
subject of “Aboliti 
ivil Procedure and t 
of the Rule-Making 
Courts” be deferred 
Senate Bill S. 477, pend 
of the United States, or 


























ject be preset it a t neeting 
f the Associ yn, was ed. The 
recommendation that legisla be er 
‘ 1 permitting sentat 
nan and emp vers y attor 
before the I al Comm ss 
Ohio, and pro f tice t 
rneys, and r pa ent tor 
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After Twenty Years a New Co-op 
Digest of U. S. Reports 


Retains All the Features of the Old Co-op 
Digest With Many New Ones Added 


1. Every U. S. Decision re-ex- 
amined and re-digested. 


*2. 30 per cent additional prop- 
ositions of law comprising dicta, 
rules, doctrines and principles. 


*3. Permanent section numbers. 
*4. U.S. Code Citations. 


5. Index to all annotations in 


the U. S. L. ed. 


*6. Parallel Table for A.L.R. and 
L.R.A. Digests. 


7. U.S. Supreme Court Rules, 
Equity Rules, Admiralty Rules, 
Rules of Court of Claims, Rules of 
Circuit Courts of Appeals. 


8. Table of Statutes, Treaties, 
Constitutions, etc., Cited and Con- 
strued. 


*9. Table of Statutes Cited by 
Popular Names. 


10. Table of Cases. 


ll. Table of Cases Affirmed and 
Reversed. 


*12. Descriptive Word Index. 


13. Parallel Citations to all sets 
of U. S. Reports. 


*14. Kept always to date by pat- 
ented pocket supplement feature. 





*Indicates new feature. 








Generous allowance for old Co-op Digest applied against the new 


Special advance of publication price 


Volumes I and 2 now ready. 


Others will follow as published 








The Lawyers Co-operative Publishing Co. 


Rochester, N. Y. 


150 Nassau St., 
New York City 
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NEW SECOND EDITION—1928 
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Under the Callaghan Perpetual Revision Plan. 


Always to Date 
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OND EDITION 
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ject that has come within my observa 
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rendering service upon rehearings be 
fore the Commission, was approved 
The recommendation that filing fees in 
the Supreme Court of Ohio in no cas 
exceed $5.00, was approved. The recom 
mendation relative to punishment by 
notaries for contempt was amended to 
provide that the bills prepared to cover 
this matter be submitted to the Ass 
ciation at its next Annual Meeting 

The recommendation of the Commit 
tee that no legislation be endorsed upon 
the matter of the appropriation of law 
practice by non-attorneys and that a 
Special Committee be named to confer 
with the officers of the State Bankers 
Association with reference to this mat 
ter, was approved, with instructions to 
report at the next Annual Meeting. The 
recommendation that Section 1698, Gen- 
eral Code, be supplemented by a section 
to be known as Section 1698-a, making 
it illegal for any attorney to pay to any 
claimant for damages any sum of money, 
during pendency of action, making the 
contract for fees in such matters void 
where such payments have been made, 
and subjecting the violator to fine and 
imprisonment, was recommended to the 
Committee, with instructions to report a 
revised bill at the next Annual Meeting 

Hon. Robert M. Toms of Detroit, 
Prosecuting Attorney of Wayne County, 
Michigan, addressed the Association 
upon the subject “The Michigan Code 
of Criminal Procedure.” 

Judge Thomas H. Darby, of Cincin 
nati, Chairman of the Special Committee 
on Reform of Criminal Code, presented 
the report of the Committee stating that 


irther investigation would be made ai 
report had at the next Annual Meeting 

Executive Committeeman Pickrel o 
Dayton presented the budget of in 
ind expense for the ensuing year wl 
was adopted. Mr. Pickrel moved that 
committee of nine members be appointe 
by the President of this Association t 
work and co-operate with a si 
mittee from the Probate Jud 
ciation of Ohio toward a 
‘odification of the probate 
which motion was carried. 
Chairman James A. White of Colum 
bus presented the Report of the Speci 
Committee on Inferior Courts, stat 
that four possible plans had been s 





ilar com 








mitted to the Committee: 1. The amend 


ment of existing laws to permit the Pri 


bate and Common Pleas Courts to take 


over the jurisdiction; 2. A rural court 
to travel over the county at stated 
tervals; 3. A rural court, wi th a presid 
ing judge, the county to be divided int 
magisterial er presided over by 
magistrates; A rural court, with ass 
oo al and magisterial distri 

1e Chairman moved that the peers 
i resolve itself into a Committee of 
the Whole for the purpose of discussing 
this subject, which motion prevailed 
and a full discussion was had as to the 
evils to be corrected and the various 
suggested methods of correcting them 
The report of the Committee was 
adopted and the Committee continued 

Hon. Carrington T. Marshall, Chief 
Justice of the Supreme Court of Ohio 
administered the oath to 114 newly ad- 
mitted members of the bar, who were 


iddressed Dy fion. J A. Elden of the 
Executive Committee of the Ohio State 
Bar Associati He Florence A. Allet 

nd Hon. Rolx H. Da Judges tl 
Supreme Court 

Ho n. William: Marshall Bul Louis 
ville, Kentucky, former Solicitor-Ge1 
eral of the United States, addresse: 
Association up Dea by Accidenta 
Means.” 

The meeting of the Judicial Secti 
was presided over by Chairman Lewis 
B. Houck of Mt. Ver ludge of the 
Court of Appeals 

Chief Justice Carringt [, Marshall 


f the Supreme Court of O! 
the Section on “Ohio’s Highest Court” 
Hon. John J. Sullivan, Chief Justice 

the Court of Appeals of Ohio, on the 
subject, “The Functions of the Review 
ing Court” 3 and Hon. Abram W. Agler 
Judge of the Court of Common Pleas 


f Stark ll ty, wy he Problems 
f a Trial Judge 

Hon. Province M. Pogue f Cincin- 
nati, presented the Report of the Speci 






gy on Corporation Law, giving 
detail the work the Committes 

consienstian of proposed amendments 
to the Corporation Code enacted by the 
last session of the General Assembly, 
and stating that a report, with recom- 
mendations, would be submitted by the 
Committee at the Annual Meeting. 

At the Annual Dinner. Hon. Charles 
B. Hunt, President of the Ohio State 
Bar Association, introduced the toast- 
master of the evening, Hon. A. R. John- 
son of Ironton. Addresses were made 
by Hon. William S. Dalzel!l of Pitts- 


addresses 
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ylva esident of the December, re-elected the following off- 
B i who cers: President, Judge J. H. Price; 
The s Obligation Vice-President, Judge W. B. Mixon 
‘ H Max P. Secretary-Treasurer, Judge Justin J 
é ent of the Cassidy 
~ Se » Roem Seauford H. Jester was re-elected 
: President of the Navarro County 
- (Texas) Bar Association at its recent 
- < = ual banquet. Other officers elected 
> * -. ee were as follows: Vice-President, Wayne 
“9 © R. Howell; Secretary, W. W. Harris; 
ry <i p ‘ reasurer, Warren Hicks 
| “* c 
manent Court tice At the annual meeting of the Lacka- 
t The Hague , wanna County (Pennsylvania) Bar As- 
1 motion, was An- sociation, held in January, William J 
jual Meeting. Fitzgerald was elected President; Clar 
The Conference r Association ence Balentine was made Vice-Presi 
Delegates was pres ver by Chair- dent, Philip V. Mattes, re-elected Secre- 
man George B. H f evelat tary and David J. Reedy member of the 
Hon. Herbert F. nber of Executive Committee 
he Facu os * a , e Hibbing (Minnesota) Bar Asso 
gan | noliy-pe . of a ition, at its first annual meeting held 
gan Bar Ass 7. . ; fee January, elected Victor H. Johnson 
e Staff of t Hct she a : ‘resident. Helmer A. Frankson, Secre 
ecresesS ee Se ; reasurer and Robert Strattor 
> ae Americ pe H rarv President of the Associatiot 
statement rt 
— . Freeman E. Miller was re-elected 
‘ President of the Payne County (Okla 
Miscellaneous ma) Bar Association, at its recent 
i ial meeting Other officers elected 
bea aera ics vere I G. Lewis, Vice-President 
Dates for 1928 Bar Association Ravmond H. Moore, Treasurer; and 
Meetings jenry W. Hoel, Secretary 
Phe Ker ~~ © ni, + Che Stoddard County (Missouri) Bar 
vill hold its 1928 a g Association, at its annual meeting on 
ngton, 3 ett December 15th, elected the following 
Executive Committ ers President, George Munger 
The ~ Dak Secretarv-Treasurer, H. C. Hyslop, and 
wilh nor : President, C. A. Powell 
Yankt i 
mined At the recent annual banquet of the 
The Oreg S reek County (Oklahoma) Bar Asso 
neet thi . tior the following officers were 
8 and 29. ted: President, J. E. Thrift; Secre 
The 30th a George Jennings 
Car a Bar A - Charlton B. Thompson, was name 
e Park President of the Kenton County (Ken 
June. 28-30, 1928 evs tuckv) Bar Association, at its annual 
| 29 Presid Straw tet, held in December. Other offi 
American | elected were: Vice-President 
‘ ' idres rles S. Furber: Secretary. F. Dou 
Curr Treasurer Oscar H 
Miscellaneous \ 
14 
At : » At the annual meeting and banquet 
ret a Crawford County (Illinois) Bar 
oe ; “_ CF on erw latior held recently Hor T B 
“ete rT Kk wley was unanimously chosen Pres 
Sharon \ ice Ry oe t. and Goldoni McCarty was re 
Farcell ” 1 = ie . ted Secretary-Treasurer 
Mer er Stces t Dallas T exas) Bar Associatio! 
W. G. Barker V. C. Pettitt t a luncheon on January 7th, elected 
Greenville is. ' é llowing officers for 1928: Carl B 
Buckley of Shar Callaway President Joseph Weldon 
At the annual the Clarl Railey. Jr.. 1st Vice-President John A 
( untv (Oh B hel Erhard 2nd \ ice-President; R G 
lanuary 14th. M was re 
elected President fheers re- Sar 
elected were: \ sident. former Unknown and Missing 
Tudge George W ar ecretary ° F 
Harry W. Snodgrass enouret George Heirs — Searched or 
¢ 2 T she fiss i ttre th 
ae _" : ee ees oe ethical lines ip 
gong ' the search for heirs and legatees in mat- 
The Pike | Mississipt Bar | ters intestate, testate or contested; also 
Association, ‘at eeting owners of dormant bank accounts, trust 
balances that have terminated, etc. 
We advance all expenses and handle 
cases on contingent basis. 
BUYERS OF Lawyers and others cooperating with us 
Industrial Plants ig a in A heirs found receive adequate 
ailroa quipmen com . 
ey? Ses in all of fee forms Booklet re our services and activities 
Estimates, Appraisals or Advice cheer- sent to Lawyers on request. Legal rep- 
fully furnished without obligation resentatives listed for emergency service. 
BRIGGS & TURIVAS, Inc. W. C. COX & COMPANY 
119 S. Dearborn St Chicago, Il. Federal Reserve Bank Bldg. CHICAGO 




















Storey, 3rd Vice-President, and W. L. 
Moore (re-elected), Secretary-Treasurer. 


At a meeting held by the Fayette 
County (Kentucky) Bar Association, in 
January, J Pelham Johnston, was 
chosen President, by unanimous vote 
of the members. Other officers elected 
were: R. J. Colbert, 1st Vice-President; 
J. Keene Daingerfield, 2nd Vice-Presi- 
dent: A. M. Hall, Secretary, and Frank 
L. McCarthy, Treasurer 


Marion Rushton was elected President 
of the Montgomery (Alabama) Bar 
Association, at its annual meeting held 
January 7th; Henry N. Hughes, clerk 
of the Circuit Court, was elected Secre 
tary-Treasurer for the sixteenth conse 
utive time. 


The Peoria (Illinois) Bar Association, 
at a meeting in January, elected E. Bent- 
lev Hamilton as President. im We 
Champion was named ist Vice-Presi- 
dent; Robert P. Jack, 2nd Vice-Presi- 
dent; and E. L. Covey, Secretary-Treas- 
urer. 


At a recent meeting of the Lake 
County (Illinois) Bar Association, At- 
torney Okel Fuqua, of Waukegan, was 
elected President; City Attorney Max 
L. Przyborski, of North Chicago, was 
elected Vice-President, and Harold J. 
Hansen, of Waukegan, Secretary-Treas- 
urer. Circuit Judge Claire C. Edwards 
and Probate Judge Martin C. Decker 
were named executive committee mem- 
bers. 


The Twelfth annual convention of 
the Probate Judges Association of Mis- 
souri, held at St. Joseph, in October, 
elected the following officers: Judge 
Otis T. Whaley, of Albany, as Presi- 
dent, Judge R. S. Lamar, of Calloway 
County, Vice-President, and Judge 
Martha Spohrer of Warrenton (re- 
elected), Secretary-Treasurer. 


The Snohomish County (Washington) 
Bar Association at a recent meeting, 
elected W. P. Bell, of Everett, as Presi- 
dent. Other officers elected included 
Noah Shakespeare, Vice-President; S 
1. Brooks, Secretary, and Dan Locke, 
Treasurer 


At the annual meeting of the William- 
son County (Illinois) Bar Association, 
held in November, the following new 
fficers were chosen: President, George 
R. Stone: 1st Vice-President, Robert T. 
Cook; 2nd Vice-President, George Crich- 
ton: Secretary, John Hay; Treasurer, 
August L. Fowler 


The Bar of the 21st Judicial District 
(lowa) by acclamation elected E. C. 
Roach, its President, at a recent meeting 
Simon Fisher was elected to succeed 
Mr. Roach as Vice-President; S. E. 
Bigelow, of Sheldon, was elected Secre- 
tary-Treasurer 

At a meeting of the Howard County 
(Indiana) Bar Association, in Decem- 
ber, John B. Joyce was elected President 
of the organization for the ensuing year 
Lloyd McClure was elected Vice-Presi- 
dent, and George G. Shenk, Secretary- 
Treasurer 

The Sioux City (lowa) Bar Associa- 
tion, at its annual meeting in November 
elected Albert G. Kass, president 

At the annual meeting of the Mont 
gomery County (Illinois) Bar Associa 
tion, held January 20th, the following 
officers were elected: President, Judge 
Tohn L. Dryer. of Hillsboro: Vice- 
President, Joseph M. Baker, Hillsboro; 
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Secretary, George P. O'Bri 
field. 

Mr. T. E. Munson was re-elect 
President of the 13th Judicial Bar Asso- 
ciation (Colorado), at its annual con 
vention in January Other officer 
chosen were: Corbin E. Robison, Vice- 
President, and M. ( Leh, Secretary 
Treasurer. 

The Rock Island County (lllinois 
Bar Association, at a meeting in Januar 
re-elected William R. Moore, of Moline, 
to his fifth consecutive term as President 
of the organization Other officer 
chosen were: Albert Huber, of Roch 
Island, Vice-President; Francis C. King 
East Moline, Secretary 

At the annual banquet of the Mahaska 
County (Iowa) Bar Association, held i 
December, the following officers wer 
elected: T. R. Wilkie, President; J. ( 
Eichhorn, Vice-President, and Blanc! 

W. Preston, Secretary-Treasurer 

The Birmingham (Alabama) Bar As 
sociation, at its recent meeting, elected 
A. Leo Oberdorfer, of Birmingham 
President; Forney Johnston was elected 
Vice-President. The following execu 
tive committee was named: White Gib 
son, W. H. Wolverton, R. B. Thompson 
John Stone and Crampton Harris 
Shuford Smyer was elected Secretary 

The Fulton County (Illinois) Bar As 
sociation, at its annual meeting, recently 
held, elected the following officers 
President, Justice Floyd E. Thompson; 
Vice-President, J. W. Gordon; Secretary 
P. E. Elting; Treasurer, E. P. Field 

At the annual meeting of the Madiso1 
County (Indiana) Bar Association, held 
in January, the following officers were 
re-elected for another year: President 
Charles T. Sansberry; Vice-President 
Conrad S. Arnkens; Secretary-Treas 
urer, P. B. O'Neill 

W. B. Alexander was re-elected Presi 
dent of the Jefferson County (Arkan- 
sas) Bar Association at its annual meet 
ing recently held. Other officers elected 
were: Harry T. Wooldridge, Vice 


President, and A. R. Cooper (re-elected), 


Secretary-Treasurer 

Following the annual banquet of the 
Clay County (Minnesota) Bar Associa 
tion, the following officers were elected 
W. George Hammett, President; N 
Tohnson, Vice-President, Edgar Sharp 
Treasurer. E. J. Morton was re-elected 
Secretary. 

The Winnebago County (Illinois) Bar 
Association, at its meeting in January 
elected the following officers: Stanton 


i 





A. Hyer, President; B. A. Knight, 1st 
Vice-President, and John Goembel, 2nd 
Vice-President. E. E. Fell was named 
Treasurer; John D. Snively, Secretary 
and D. D. Madden and R. K. Welsh, 


[Trustees 
’ 


James Chamberlain was chosen Presi- 
dent of the Scott County (Iowa) Bar 
Association at the annual meeting Jan- 
uary 3rd. Other officers chosen were: 
Caessler Golder, Vice-President, C. M. 
Severin, Secretary. Harold Hoersch 
was re-elected Treasurer. 


At a banquet and meeting of the 
I.incoln County (Oklahoma) Bar Asso 
ciation, held on January 9th, the fol 
lowing officers were selected: W. C 
Erwin, President: Walter G. Wilson, 
Secretary 

Che Pierce-St. Croix Counties (Wis 
onsin) Bar Association at its 20th an- 
nual meeting, recently held in St. Paul 
elected J. H. Grimm. of River Falls, 
President; George A. Oakes, New Rich- 
mond, was elected Secretary for the 
twentieth time 


County Judge John Alexander was 
chosen President of the Schenectady 
County (New York) Bar Association, at 
its meeting held in January. Other 
fficers chosen were as follows: Vice- 
President, J. Teller Schoolcraft; Secre- 
tary, Kelsie D. Mead; Treasurer, Cyrus 
W. Briggs; directors, Charles G. Fryer 
and W. W. Wemple, Sr. 


At a the Osage 


Association, 


recent meeting of 
County (Oklahoma) Bar 
the following officers were elected: 
Charles R Grav. President: Robert 
Stuart, Vice-President; R. A. Barney, 
Secretary-Treasurer 


The Boone County (Missouri) Bar 
\ssociation at its meeting on January 
23, re-elected the following officers: 
Arthur Bruxton, President; A. R. Trox- 
ell, Secretary, and B. G. Clark, Vice 
President 

Henry Rector was elected President 
f the Bar Association of El Dorado 
(Arkansas), at its annual election meet 
ing in December. H. S. Yocum was 
chosen Vice-President: J. Hugh Whar 
ton Secretarv-Treasurer and Tom 
Marlin, Sergeant-at-Arms 


Tanuary 4, 
Bar Asso 
Licht. of 

of Cold- 
John C 


At its annual meeting on 
the Southwestern (Kansas) 
ciation elected Tudee C. L 
Liberal, President: JT, T. Botts 


water, Vice-President, and 


King, of Liberal (re-elected), Secretar) 
Treasurer. 

The Tri-County (Wisconsin) Bar As 
sociation, at its meeting in Vaudreuil 
in October, elected the following offi 
cers: President, S. C. Gilman; Vice 
President, Judge H. A. Anderson: Sex 
retary, E. E. Barlow 


On Saturday, January 28th, at St 
Paul, Dean Robert M. Hutchins of Yale 
Law School, delivered before the Ram 
sey County Bar Association, one of th« 
most interesting, entertaining and alto- 
gether delightful addresses we have had 
his subject being “Legal Education.” 

Hon. Royal A. Stone. Justice of the 
Minnesota Supreme Court, presided 
Hon. Oscar Hallam, a former member 
of the Court, presented a Resolution o1 
the death of Hon. Albert F. Pratt, At 
torney-General of the State of Minne 
sota. The speakers included Dear 
Everett Fraser of the University of 
Minnesota Law School, E. H. Nicholas 
Esq., of the Fairmount, Minnesota Bar 
Frederick H. Stinchfield, Esa., Presi- 
dent of the Minnesota State Bar Asso 
ciation, Thomas C. Daggett, Esq.. Vice 
President. There were a number of 
judges of the U. S. District Court, Min 
nesota Supreme Court and Ramsey 
County District Court present 

On January 10th, 1928, William A 
Riner. Tudge of the First Judicial Dis- 
trict, Wvoming, was appointed by Gov- 
ernor Frank Emerson to be Associate 
Tustice of the Supreme Court, to fill 
the vacancy caused hy the death of Hon- 
Charles N. Potter died on 


1927 


orable whe 


December 20, 
On the same date, Clyde M 
Assistant United States Attornev for 
Wyoming, was apnointed District Tudge 
of the First Judicial District. to succeed 
Judge William A. Riner, who resigned 


Both appointments are good until the 
first Monday in Tanuary, 1929, and will 
require each of the above-named iudges 
candidates for re-election in the 
1928, election 


Watts 


to be 
November. 


NorIce 


News items of interest, relative to the 
plans and programs of Bar Associations, 
State and local, are welcomed by the 
Board of Editors and will be inserted in 
this department. 

Address all 
cAN Bar ASSOCIATION 
La Salle St., Chicago 
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Bar. 


Blue 
Price $60. Sold on terms. 


Jones Commentaries 
ON EVIDENCE 


Evidence. 


Book of 


SAN FRANCISCO - 


1926 
Highly commended by Bench and 
Exhaustive research — intelligent reading — thoughtful 
classification and presentation by the editors, makes this second 
edition of dominating advantage to the lawyers. 


BANCROFT-WHITNEY COMPANY 


LOS ANGELES 


Edition. Six volumes. 
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STOP! 


AUTO 
ACCIDENT <q 


SEE THE NEW 


HUDDY on 
AUTOMOBILES 


8th Ed., 1927. PRICE $16.00 











THE ONLY WORK ON THE LAW OF AUTOMOBILES THAT HAS HAD 
A SALE LARGE ENOUGH TO DEMAND EIGHT LARGE EDITIONS. 
HUDDY IS THE RECOGNIZED STANDARD AUTHORITY. 








. —_ . ‘. 
CHAPTER HEADINGS 

+. Law of road. 25. Liability for act of chauffeur; 
Negligence in operator In master and servant; family cars 

Historical tor vehicles in general °6. Guests and passengers. 
27. Safety of roads for automobiles 
Damages for injury to automo 

bile. 


Nature and status guton l S 1 and control. 
General right to : 
a ig a al oe oa “< 
Statutor tor vehicles. 
hicles ses. , , 2 29. Criminal offenses. 
Collisions with other vehicles. 4 ee 
Manufacturers of motor vehicles 
Duty njt 
trians 31. Insurance. 
Duty of pedestrian to avoid in 32. Sales of motor vehicles 
jury. 33. Liens. 
Miscellaneous travelers, cyclists 4. Chattel Mortgages 
animals in highway. 5. Conditional Sales 
Frightening horses 36. Evidence. 
Railroad crossings 17. Transportation of intoxicating 
I t 
Collision with street cars liquors 


n Automobiles, 8th Editios 927, tor which I agree to pay $16.00 


























JUDGE GARY ana 


SIR WALTER RALEIGH! 


Read the following from the will of the late JUDGE ELBERT H. GARY: 


“I earnestly request my wife and my children and my descend- 
ants that they steadfastly decline to sign any bonds or obliga- 
tions of any kind as Surety for any other person or persons.” 


This great business leader knew the dangers of personal suretyship! 





Now read what SIR WALTER RALEIGH said over three hundred years ago 


“If any desire thee to be his Surety, give him a part of 
what thou hast to spare; 

If he press thee further he is not thy friend at all, for 
friendship rather chooseth harm to itself than offer- 
eth it; 

If thou be bound for a stranger, thou art a fool; 

If for a merchant, thou puttest thy estate to learn to 
swim; 

If for a churchman, he hath no inheritance; 

If for a lawyer, he will find an evasion by syllable or 
word to abuse thee; 

If for a poor man, thou must pay it thyself; 

If for a rich man, he needs not; 

Therefore, from suretyship as from a manslayer or en- 

chanter, bless thyself; ‘for the best profit and return will 

be this: that if thou force him for whom thou art bound, 
to pay it himself, he will become thy enemy; if thou use 
to pay it thyself, thou wilt become a beggar.’ ” 





rt the last thirty years this Company has paid 


EIGHT Y-FIVE MILLION DOLLARS IN LOSSES! 


When you need a Surety or Fidelity Bond or Burglary Insurance Policy, 
get the very best. It costs no more! 


Apply to our agent in your city. 


NATIONAL SURETY 
COMPANY 


115 Broadway New York City 


Capital $15,000,000.00 
The World’s Largest Surety Company! 
Agents Everywhere 






















































































